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2.1.
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(PRM87A/2021/DD/203/2021/DC/1832/2023]

Background of the Case:

The Complainant and the Respondent were resident of a housing society named
“Nav-Ajantha Co-operative Housing Socie{y Ltd.in Pune (hereinafter referred to as
the “Society”). The Complainant observed from the notice board in the Society that
the Respondent along with CA. Shreedhar Narayan Pathak were appointed as
‘Internal auditors’ on 20.02.2018. The Complainant, the Respondent and CA. Pathak
were duly elected members of the Managiing Committee of the Society at different

points of time. The Respondent was also mfzmber of the Administrative Committee of

the Society. |

Charges in brief:

As per notice dated 23.02.2018 which was put up on notice board of the Society, the
Respondent along with CA. Shreedhar Narayan Pathak were appointed as internal
Auditor of the Society, in their professional capacity, in violation of clause 141(d) of
Bye-laws of the Society.

The relevant issues discussed in | the Prima Facie Opinion dated

13%  October 2023 along _with initia_ll Prima Facie Opinion dated

25" April 2023 formulated by the l_)irecto'r (Discipline) in the matter in brief, are
i

given below:-

The Director (Discipline) in his Prima facieil opinion dated 25" April 2023 observed
that the Respondent had given his report on the issue related to specific inquiry into
individual items and review of compliance with laws & regulations which was duty
covered in the scope and objective of Internal Audit as mentioned in SA-610 issued
by ICAl Further, the resolution passed by the Administrative Committee and the
appointment letter clearly mentioned that t:he Respondent had been appointed as
Honorary Internal Auditor of the Society. Merely not charging fees for conducting the
internal audit and not disclosing himself asi a Chartered Accountant in the internal
audit report did not absolve the Respondeht from the duty of ensuring compliance
with the Bye-laws of the Society related to t%he appointment of Internal Auditor of the
Society, specifically when the appointment}letter and the resolution passed by the
Administrative Committee talked about the a{ppointment of an Internal Auditor.
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3.2. That the appointment of Internal Auditor had to be made at the Annual General
Meeting of the Society and not at the meeting of the Administrative Committee.
Further, the Respondent did not mention a single word in his report stating that he
was issuing the report in his capacity as a member of the Society. Accordingly, the
submissions of the Respondent that since he had issued the report in his personal
capacity, he was not required to ensure compliance, were not tenable. Hence, it
appeared that the Respondent had not exercised due diligence before accepting the
position of Internal Auditor of the Society. Thus, he was held prima facie guilty of
Professional Misconduct falling within the meaning of Clause (7) of Part | of the
Second Schedule to the Chartered Accountants Act, 1949.

3.3.  The Prima Facie Opinion dated 25" April 2023 formed by Director (Discipline) was
placed before the Disciplinary Committee at its 496™ held on 22" June 2023. After
consideration of the said Prima Facie Opinion, the Committee in terms of provisions
of Rul'e 9(2)(c) of the Chartered Accountants (Procedure of Investigations of
Professional and Other Misconduct and Conduct of Cases) Rules 2007, decided to
refer-back the matter to the Director (Discipline) to further investigate the matter
considering the following observation/direction of the Committee:

(@) Law relating to the appointment of the Administrative Committee by the Registrar
of the Cooperative Societies.

(b) Power of the Administrative Committee regarding the appointment of internal
auditor without the approval of the Registrar of Cooperative Societies.

(c) Can the Internal Auditor be appointed by the Administrative Committee without
being approved / authorized by the AGM.

(d) Whether the appointment of the Respondent as per the appointment letter was

for conducting Internal Audit or was merely for fact finding.

3.4. Accordingly, the in compliance with the aforesaid directions given by the Disciplinary
Committee , the case has been re-examined by the Director (Discipline) in his Prima
Facie opinion dated 13" October 2023 which is as under:-

3.5. As regards the first direction, it was observed that the Respondent had stated in his
submission that Mrs. Galande Patil, an officer of the Cooperative Department,
Maharashtra, was appointed as the Administrator. Further, two members of the

W ® Society, namely CA Vinay Ganoo and Mrs. Rachna Dhopeshwar, were appointed by

Mr. Prakash Kulkami Vs CA. Vinayak Pandurang Phadke (M.No.1060811), Pune Page 3 of 18



[PR/187A/2021/DD/203/2021/DC11832/2023] r

the Registrar (sic, RCS) as members of thé Administrative Committee. Hence, it was
viewed that the Administrative Committeie was constituted by the Registrar of
Cooperative Societies under Section 77A of the Maharashtra Cooperative Societies
Act, 1960. |

3.6. It was further noted that the Registrar of Societies is empowered to appoint an
Administrative Committee where the existing Managing Committee of a society fails
to elect new members or where a new committee cannot be constituted before the
expiry of the term of the existing committee. The said fact was also established from
the letter dated 12.04.2018 issued by; the Deputy Registrar of Co-operative
Societies, Pune, wherein it was statedi that the Board of Directors/Managing
Committee of the Society had been dismisf.sed due to lack of quorum and that, vide

Order dated 05.02.2018, an Administrative!z Committee had been appointed to look

after the affairs of the Society.
| |
3.7.  With respect to second direction, it was: observed that Section 77A(2) provides
power to such committee /administrator aﬁpointed to work for interest of the society
subject to the control of Registrar. Further, on perusal of the reply of the Registrar to
the members of the society dated 12.04.2018, it was noted that the Administrative
Committee neither had any authorization nor any instruction(s)/prior approval from

the Registrar for appointment of Internal Auditor.

3.8.  With respect to the third direction, considering the provisions of the Bye-laws of the
Society as well as the MCS Act, it was clear that the Internal Auditor could only be
appointed by the General Body of the Society. Moreover, the Respondent himself, in
his written statement, had admitted that, ias per the Bye-laws of the Society, the
internal Auditor was required to be appointjed by the General Meeting. Further, there
did not appear to have been any directionifrom the Registrar to convene a General

Body Meeting of the Society for the appoinﬁment of an Internal Audit.
|

3.9.  With respect to the fourth direction, it was observed from the appointment letter that
the Respondent was appointed as Honorary Internal Auditor for doing Internal Audit
for the year 2017-18. There was no mention of the point in the appointment letter
that it was made merely for fact finding.

b @
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It was clear that the Respondent had been appointed as the Internal Auditor of the
Society by the Administrative Committee in violation of the requirement of Rule 141
of the Bye-laws of the Society. Further, there was no reference in any letter issued
by the Administrative Committee or in the minutes of its meetings indicating that the
Respondent and CA. Shreedhar Narayan Pathak had been appointed merely to
provide their views on certain facts. On the contrary, the documents on record
referred to the Respondent and CA. Shreedhar Narayan Pathak as the Internal
Auditors of the Society. '

The Respondent, despite being aware that his appointment had been made as the
Internal Auditor of the Society and not as a fact-finder, and despite every letter and
notice referring to him as a Chartered Accountant, had accepted the position and did
not appear to have sought any clarification from the Administrative Committee
regarding the nature of his appointment at any point in time. Further, it was also
pertinent to mention that the report issued by the Respondent fell within the scope
and objectives defined under SA 610 (Using the Work of Internal Auditors), as
discussed in the earlier PFO dated 25.04.2023 (as enclosed). The Respondent,
being a practicing Chartered Accountant, had not mentioned a single word in his
report stating that he was issuing the report in his capacity as a member of the
Society and not in his professional capacity. Therefore, no benefit could have been
extended to the Respondent in the extant matter at this stage. Further, the mere fact
that no fees had been charged did not absolve the Respondent of the duty to ensure
compliance with the provisions of the Bye-laws as well as the provisions of the

governing Act.

Accordingly, the Director (Discipline) in his Prima Facie Opinion dated
13th October 2023 in reiteration of the views expressed in earlier Prima Facie
Opinion dated 25th April 2023 held the Respondent Prima Facie GUILTY of
Professional Misconduct falling within the meaning of Clause (7} of Part | of Second
Schedule to the Chartered Accountants Act, 1949.The said Clause of the Schedule
to the Act, states as under:

Clause (7) of Part-I of Second Schedule
‘A chartered accountant in practice shall be deemed to be quilty of professional

misconduct, if he-
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X X X X X X
“(7) does not exercise due diligence or is grossly negligent in the conduct of his
professional duties.”
|

3.13.The Prima Facie Opinion formed by the Director (Discipline) was considered by the
Disciplinary Committee in its meeting held jon 14" December 2023. The Committee
on consideration of the same, concurred \(vith the reasons given and reiteration of
view expressed in earlier Prima Facie O;})inion dated 25" April 2023 against the
charges and thus, agreed with the Prima f:acie Opinion of the Director (Discipline)
that the Respondent is GUILTY of Pro‘fessiona! Misconduct falling within the
meaning of Clause (7) of Part | of Second Schedule to the Chartered Accountants
Act, 1948 and accordingly, decided to proceed further under Chapter V of the
Chartered Accountants (Procedure of Investigations of Professional and Other
Misconduct and Conduct of Cases) Rules, 2007.

4. Date(s) of Written SubmissionsIPIeadinqs by parties:

4.1  The relevant details of the filing of documeints in the instant case by the parties are

given below: |
S. No. Particulars Dated

Date of Complaint in Form T filed by the

1. 30t June 2021
Complainant
Date of Written Statement filed by the

2. 27" August 2021
Respondent

3. Date of Rejoinder filed by the Complainant 28" September 2021

4 Date of Prima Facie Opinion formed by | 13" October 2023 and

' Director (Discipline) 25t April 2023

_ . I 22" February 2024,
Written Submissions filed by the Respondent _
5. . _ o | 22™ April 2024 and
after Prima Facie Opinion.
04 June 2024

_ o _ 29" February 2024,
Written Submissions filed by the Complainant _
6. _ _ N 26" April 2024 and
after Prima Facie Opinion.
07" June 2024

(p/@
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Written Submissions filed by the Respondent after Prima Facie Opinion:

The Respondent vide his letter dated 22" February 2024, inter-alia, made the

submissions which are given as under: -

The Respondent was never a member of the Administrative Committee appointed by

the Registrar of Co-operative Societies.

He acted in the capacity of a member of the Society and not in any professional

capacity.

He did not carry out the work in the course of his professional duties or practice, but

solely as an honorary member of the Society; therefore, ltem No. 7 of Part | of the

Second Schedule is not applicable in the instant case.

As per sub-clause (a) of Rule 141 of the Bye-laws of the Society, in order to qualify

as a Statutory Auditor, the auditor must be appointed from the panel of auditors

approved by the State Government.

Sub-clause (b) of Rule 141 of the Bye-laws of the Society specifies the responsibility

of the Committee to get the accounts audited within six months from the close of the

financial year, while sub-clause (c) prescribes the remuneration payable to the

Statutory Auditor. Further, sub-clause (d} enables the Society to appoint any person

as the Internal Auditor of the Society for auditing its accounts.

He neither audited the books of the Society nor commented upon the books of

accounts, which is a basic prerequisite for an audit under sub-clause (d) of Bye-law

141.

The internal audit of any Society cannot be concluded merely based on examining a

few pages of the cash book, general ledger, or any other book of accounts.

The nature of the work undertaken was limited to fact-finding and providing advice to

the Administrative Committee on the specific matters referred to him.

He submittéd a report, along with CA Shreedhar Pathak, on the following three

issues:

a) To provide advice on the re-employment application of Mr. Ashok Jadhav
submitted to the Society.

b) To provide advice on whether the contract with Track-On Alternative Solutions
would be beneficial to the Society.

c) To verify and report whether the Managing Committee meeting was held on the

particular day in dispute among the old Managing Committee members.
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!

x  The Respondent referred to the Statutory /Eﬁudit Report of the Society for the financial
year 2017-18 and stated that, at Serial No. 8, the Statutory Auditors had
unequivocally observed that there was no linternal audit system in the Society for FY
2017-18. The said observation of the Statutory Auditors was never objected to by
the Society. : '

xi  The term “Internal Audit” was used by the ?Administrative Committee; however, it did
not correspond to the actual meaning of tHe term “Internal Auditor” as contemplated
under the Maharashtra Co-operative Societies (MCS) Act, Rules, and Bye-laws. The
said nomenclature was used merely for the sake of easy understanding by the
members of the Society.

xii ~Even assuming, without admitting, that any; professional misconduct is made out, the

same would, at best, fall under Clause (QI) of the First Schedule to the Chartered
Accountants Act, 1949. Although the aforesaid provision specifically refers to. the
Companies Act, the same analogy ought‘to be applied to the appointment of an
auditor under the MCS Act, 1961.

5.2 The Respondent vide his letter dated 22" April 2024 while reiterating his
submissions dated 22" February 2024, in’%ter—alia, submitted his submissions along
with the annexures, which are given as undiar: -

i The Respondent stated that his appointment was not for 'internal audit but was for
looking into certain matters of the society. | This fact has been substantiated by the
Clarificatory letter issued by the Chairperson of Administrative Committee - Officer of
the Department of Cooperation, Governmernit of Maharashtra.

i That the Complainant had earlier filed a copy of the complaint made to the Deputy
Registrar of Co-operative Societies along' with the reply received from the said
authority. However, while submitting the English translation thereof, the Complainant
translated only a few lines of the reply ins!tead of placing the complete translated
version on record. |

il The reply received from Deputy Registrar jof Co-operative Societies clearly stated
that the Administrative Committee was empowered to take decisions in the interest
of the Society, subject to the control and instructions of the Deputy Registrar.
Further, the Administrative Committee was| headed by an officer deputed from the
office of the Deputy Registrar itself, being a Government Officer working under the

& Deputy Registrar of Co-operative Societies.|In such circumstances, the Respondent

®
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had no reason to believe that the appointment made by the Administrative
Committee had not been informed to the Deputy Registrar of Co-operative Societies.

iv The Respondent further submitted that there was no reason or occasion for the
Respondent to verify whether the appointment was required to be made by the
General Body of Members. Accordingly, there was no negligence whatsoever on the
part of the Respondent in relation to the appointment in question.

53 The Respondent, vide letter dated 04" June 2024, submitted an affidavit dated
22" March 2024 of CA Vinay Ramchandra Ganoo, a member of the Administrative

Committee.

6. Rejoinder filed by the Complainant after Prima Facie Opinion -

6.1. The Complainant vide his letter dated 29" February 2024, 26t April 2024 and 07
June 2024, while reiterating his earlier submissions, inter-alia, made the submissions
which are given as under: -

i.  That the Respondent and CA Shreedhar Pathak were appointed as the Internal
Auditors of the Society, and such appointment was displayed on the notice board of
the Society.

ii. If the appointment was for fact-finding, then why do the resolution as well as the
appointment letter mention the appointment of Internal Auditors? Furthermore, the
reports.submitted by the Respondent referred to them as Internal Audit Reports.

ii.  The affidavit submitted by the Respondent is merely a continuation of the earlier
replies and appears to be an afterthought intended to cover up the entire matter.

7. Brief facts of the Proceedings:

7.1.  The details of the hearing(s)/ meetings fixed and held/adjourned in said matter is

given as under:

S. No | Date of meeting(s) Status
1 14t June 2024 Oath taken by parties to the case and adjourned.
2 27" March 2026 Adjourned at the request of Respondent.
3 14t May 2026 Hearing concluded and Findings reserved.
4 25% July 2026 Decision taken

f &
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7.3.

7.4.

On the day of first hearing held on 14% Jiune 2024, the Committee noted that the
Respondent along with his Counsel and|the Complainant was present before it
through video conferencing. Thereafter, the Respondent and Complainant were
administered on Oath. Thereafter, the Committee enquired from the Respondent as
to whether he was aware of the charges and charges against the Respondent were
read out. On the same the Respondent replied that he is aware of the charges and

pleaded Not Guilty to the charges levelled |against him. In view of Rule 18 (9) of the

Chartered Accountants (Procedure of Investigation of Professional and Other
Misconduct and Conduct of Cases) Rules,|2007, the Committee adjourned the case

to later date.

On the day of hearing on 27t March 2026, the Committee noted that the
Respondent vide email dated 21t March 2026 sought an adjournment and requested
time of 3 weeks for preparation of matter. The Committee observed that the request
for adjournment of the hearing had been|received for the first time in the present
case. Accordingly, in keeping with the principles of natural justice, the Committee
acceded to the Respondent's request fo|r adjournment, while stipulating that no
further request for adjournment would be efntertained. Accordingly, the hearing in the

case was adjourned at the request of the I:s;espondent.

On the day of hearing on 14t May 2026, the Committee noted that the Respondent
along with Counsel and the Complainant| were present through VC and appeared

before it. Thereafter, the Committee noted that the case was part heard and the
Respondent and the Complainant were allready on oath. The Committee enquired
from the Respondent that since the composition of the Committee had changed
subsequent to the last hearing held on 14.(56.2024 in this case, whether he wished to
have a de-novo hearing by taking all submissions/representations already on record
or may continue from the stage it was last ‘heard. The Respondent submitted that the

proceedings in the instant matter(s) be continued from the stage these were last

heard.

The Committee noted that the aIIegatioéa against the Respondent was that the

appointment of internal auditors was not|in accordance with the society's bylaws,

specifically clause 141(d), which requires such appointments to be made in the

Annual General Meeting. The Complainarilt argued that the appointment was made-
|
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7.6.

8.1.
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by the Administrative Committee without proper authority, and that the use of the
term "internal auditor" and the display of CA qualifications in notices and reports
indicate the nature of the assignment as internal audit. The Respondent submitted
that as per clause 141(d), internal auditor is for the purpose of audit of the accounts,
and they have not done the audit at all. '

In response, the Counsel for Respondent contended that the assignment given to
the CAs was not an internal audit of the society's accounts, but rather a fact-finding
exercise regarding specific issues within the society. He highlighted that the Reports
did not involve examination of accounts, vouchers, or financial records, and that the
appointment was made due to the professional standing of the individuals rather
than for statutory audit purposes. The Respondents alsb relied upon the Affidavits
and clarifications from the Administrator and a senior CA invoived, asserting that the
intention was never to conduct an internal audit as defined by the bylaws. The

Committee noted the submissions of both the parties.

Based on the documents and material available on record and after considering the
oral and written submissions made by both the parties, the Committee concluded the
hearing in the matter and findings was reserved.

At the meeting held on 25" July 2026, the Committee noted that the subject case
was heard by it at length in the presence of the Complainant and the Respondent
and the hearing was concluded at its meeting held on 14" May 2026 and the
Findings was reserved. The Committee considered the material on record including
submissions of the parties. The Committee deliberated in detail on the said case and

took decision on the conduct of the Respondent.

Findings of the Commiittee: -

The Committee noted the background of the case as well as oral and written
submissions made by the Respondent, documents/ material on record and gives its

findings as under: -

The Committee noted that there is one charge against the Respondent that as per

notice dated 23.02.2018 which was put up on notice board of the Society, the
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E

Respondent along with CA. Shreedhar Nairayan Pathak were appointed as Internal
Auditor of the Society, in their professional capacity, in violation of clause 141(d) of
Bye-laws of the Co-operative housing Socie?ty.
|

The Committee noted that the Complainarﬁt had placed considerable reliance upon
the terminology used in the following doicuments, wherein the Respondent was
described as “Honorary Internal Auditor”. A‘ccording to the Complainant, the use of
such expression itself established that the Respondent had accepted appointment as
‘Internal Auditor’ contrary to the Bye-laws of the Society:
(a) Copy of resolution passed by the Adm:inistraﬁve Committee in its meeting held

on 20.02.2018 regarding appointment bf internal auditors.
(b) Appointment letter of internal auditors dated 23.02.2018.
(c) Internal audit report issued by the Respondent and CA. Shreedhar Pathak.

In this regard, the Committee perused the relevant contents of the notice dated
23.02.2018 which read as under: - |

“ IMPORTANT NOTICE

The Administrative Committee has made the following appointments in the meeting

of the Administrative Committee held on 20.502_ 2018

INTENRAL AUDITORS
1. CA. Mr. Shreedhar Pathak
2. CA. Mr. Anil Phadke”

The Committee further noted the resolution ;passed by the Administrative Committee
in its meeting held on 20.02.2018 regardingi appointment of internal auditor which is
as under:- |

Resolution No.02 —

Resolved that for the financial year 2017-1 8 members of the Society, Mr. Shreedhar
Pathak CA and Mr. Anil Phadke CA are a,é)pointed as Honorary Internal Auditor of
the Society.”

\
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{Note: From the submission of Respondent, it was observed that Respondent has
signed the Written statement in name of ‘CA Vinayak (alias Anil) Phadke’. From the
same, it appears that the Respondent is also known as Anil Phadke}

8.5. The Committee further noted the contents of the appointment letter dated
23.02.2018 issued to the Respondent which read as under:-

“‘We are happy to inform you that, in the Administrative Committee meeting that

fook place on 20.02.2018 of, as per Resolution No.2, you have been appointed

as Honorary Internal Auditor for doing internal Audit of our Society for the 2017-

18. Please send us your acceptance letter and start the work immediately.”

8.6. It is noted that that the Registrar of the Societies is empowered to appoint the
Administrative Committee where the existing Managing Committee of a Society
failed to elect new member or where new committee could not be constituted before
expiry of the term of existing committee. The said fact was also established from the
letter dated 12.04.2018 of Deputy Registrar of Co-operative Society, Pune wherein
he mentioned that Board of Directors/Managing Committee of the Society was
dismissed due to lack of quorum and vide Order dated 05.02.2018, an Administrative
Committee was appointed to look after the work of the Society. It was also
mentioned in the said letter that instruction has been given to the Administrative
Committee regarding the election of the Board of Directors/Managing Committee of
the Society.

8.7. In this regard, the Committee noted the submissions made by the Respondent that
he had not been appointed as the Internal Auditor of the Society. According to the
Respondent, the term “Internal Audit” had been used by the Administrative
Committee; however, the same did not correspond to the actual meaning and scope
of the term “Internal Auditor” as envisaged under the Maharashtra Co-operative
Societies (MCS) Act, Rules, and Byelaws. He further stated that the appointment
was made primarily because they had been members of the Society for a long period
and were well acquainted with the bye-laws of the Society. The Respondent had
furnished three separate reports on 19.03.2018, 21.03.2018 and 20.04.2018,
respectively, pertaining to the following three issues:

a) Regarding revised Quotation received from M/s. Track-On Alternative Solutions

dated 21.02.2018.
a9
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b) Regarding application made by Mr. A%shok Jadhav dated 20th January 2018 to
restore his salary and working hours; %and

¢) Regarding validity of the purportedly h!eld managing committee meeting on 19th
November, 2017. |

8.8. The Committee further noted that, in support of the aforesaid submissions, the
Respondent had placed on record the foIIow}ving clarification/ affidavit: -

(a) Clarification letter issued by the /il\dministrative Committee/Officer of the
Department of Co-operation, Government of Maharashtra to the Respondent
stating as under:-

“In this regard, it is being informed to you that the Administrative Commiftee of

Nav Ajantha Cooperative Housingj Society Ltd. had made a resolution
regarding your appointment as the irf:temal auditor under resolution number 2
dated 20/02/2018. However, the s%id appointment was not made for any

internal audit of the Society was made for submitting a report in accordance

with three matters.”

(b) Affidavit of CA Vinay Ganoo, one| of the members of the Administrative
Committee dated 22" March 2024 stating as under: -

“In the meeting of the Administrative Committee held on 20" February 2018,
Mr. Shreedhar Pathak and Mr. Vinaj/ak Phadke were appointed to check the
facts of the above issues in the capaéity of members of the Sociely. The title of
the resolution itself says so. I
;

Although the words “infernal auditors! have been used in the resolution, notice
efc., in true sense this was a fact-finding exercise for the specific issues
mentioned above and further if it was the appointment as internal auditor, we

would have asked internal audit report on the accounts of the society and

certification thereof, which we did not ask from them any time. So it was not
internal audit of accounts of the Sdciety as envisaged by Maharashira Co-
operative Societies Act 1960, Maharéshtra Co-operative Societies Rules 1961
and Bye Laws of the Society especiall'y clause 141(d).

& ®
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Since as Administrative Committee we felt the need to do fact finding of the
issues mentioned above, no external person / agency was appointed, and the
exercise was of intemal nature only and hence we requested help from Mr.
Shreedhar Pathak and Mr. Vinayak Phadke as members of the society”

The Committee observed that the Respondent has also placed reliance on
Point No. 8 of the Statutory Audit Report of the Society for the financial year
2017-18, wherein the statutory auditor of the Society made the foilowing
observations, which is reproduced hereinbelow:

8. Internal or Local Audit

(i) Whether any intemnal or local audit system exists; if so, specify the authority

conducting such audit, the period covered, and whether the audit

memorandum forms part of the Society’s records.

Answer: No such system exists.

(i) Whether adequate coordination exists between the statutory auditor and

the internal auditor.

Answer: Not applicable.

8.10. The Committee noted the plea of the Respondent that the statutory auditor of the

8.11.

Ve

Society, in his audit report for the financial year 2017—-18, had categorically stated
that no internal audit system existed in the Society. According to the respondent, said
observation clearly indicated that the Society had never appointed the Respondent
as its internal auditor. Furthermore, the said comment of the statutory auditor was not
objected by the Society.

On overall consideration, the Committee noted that the main issue related to the
allegation against the Respondent is that he accepted and acted as an "Internal
Auditor" of the Society without the appointment having been made in accordance
with the procedure prescribed under bye-law 141(d). The Committee, however, felt
that the determination of professional misconduct cannot rest solely upon the
terminology employed in correspondence, resolutions, or communications. What is
required to be examined is the true nature, substance, and scope of the assignme\nt

actually undertaken by the Respondent.
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8.12. Upon examination of the material on recorjd, the Committee observed that the work
entrusted to the Respondent was essentiaﬁly in the nature of a fact-finding exercise
intended to address certain specific iss!ués concerning the functioning of the
Society. The evidence does not demonsitrate that the Respondent undertook any
examination of books of account, acci:ounting records, vouchers, supporting
documents, bank statements, financial tran:sactions, or any other financial information
ordinarily associated with an internal audit !eangagement. The Committee viewed that
nor is there any material to establish that the Respondent expressed an audit opinion
or performed procedures that could reasonjably be construed as an audit of accounts
within the meaning of the applicable bye-la\:fvs.

8.13. The Committee further noted that the repo:rts prepared by the Respondent were not

issued on his professional letterhead, were not signed in the capacity of a practicing
Chartered Accountant, and did not purp$rt to be professional audit reports. The
Respondent's conduct throughout the aséignment is consistent with his contention
that he acted as a member of the fact-ﬂnding committee and not as a professional

auditor engaged to conduct an internal audjit of the Society's accounts.

8.14. The Committee also noted the clarificatioh issued by the then Administrator of the
Society as well as the supporting affidavit c!>f CA Vinay Ganoo, one of the members of
the Administrative Committee placed on| record, both of which indicate that the
assignment was intended to address admipistrative concerns and was not conceived
as an internal audit of the Society's financial affairs. While the Complainant has
questioned the evidentiary value of such clarification, the Committee finds 'that the
same is consistent with the actual scope cj)f work reflected from the documents and

reports available on record.

8.15. The Committee is of the view that discipliﬁary liability cannot be founded merely on
the description or nomenclature assigned; to an engagement when the substantive
work performed is demonstrably different f?rom the professional service alleged. The
real character of the engagement and the actual conduct of the member is required
to be examined, rather than the terminology employed for the engagement. In the
present case, the evidence indicates that no internal audit engagement, as

understood under the relevant by-laws, was performed by the Respondent.

@ ®
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8.16. In this regard, the Committee further noted the provisions of Rule 141 of the Bye-laws
of the Society which reads as under:-
“141 Appointment of Auditor.

(@) The Society shall appoint the Statutory Auditor in its General Body
Meeting from the panel of Auditors approved by Slate Govt and same
Statutory Auditor shall not be appointed for more than two consecutive
years. The Statutory Auditor shall submit his Audit Report as provided in
section 81 of the Act.

(b) It shall be the responsibility of the Committee to get the Accounts Audited
within a period of six months from the closure of financial year and in any
case before issuance of Notice of the holding of the Annual General Body
Meeling.

(c) The Remuneration of Auditors so appointed shall be decided by the
General Body Meeting of the Society.

(d) The Society may, if it considers it necessary, appoint an internal
Auditor, to audit the accounts of the Society, at the Annual General
Body Meeting.” (Emphasis added)

8.17. The Committee noted that, it has been observed in the Prima Facie Opinion that the
appeintment of the Internal Auditor was required to be made in the Annual General
Body Meeting, and accordingly, it was concluded that the Respondent was
responsible for ensuring compliance with the relevant Bye-laws of the Society
concerning such appointment. In this regard, the Committee observed that the
appointment of the two members for carrying out the fact-finding exercise had been
made by the Administrative Committee of the Society and having reached the
conclusion that the nature of the assignment is not related to internal audit, the
applicability of clause of bye-law of society is not attracted in the circumstances as
discussed above. In view of the same, the Committee observed that the responsibility
of compliance of Clause 141(d) of the Bye-laws of the Society does not vest with the
Respondent.

8.18. The Committee further noted the submissions of the Respondent that he did not carry
out the work in the course of his professional duties or practice, but solely as an
honorary member of the Society; and therefore, Item No. 7 of Part | of the Second
Schedule is not applicable in the instant case.

& ®
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8.19. The Committee, considering the above sutj)missions of the Respondent and facts of
the case, observed that the charge of tri1e Complainant is confined to the issue
relating to the appointment as the internal auditor of the Society which is a procedural
irregularity. The Committee further noted that there was no material available on
record to establish that the Respondent had failed to exercise due diligence in the
discharge of professional duties and responsibiiities. Accordingly, the Committee
decided to drop the ltem (7) of Part I of Second Schedule to the Chartered
Accountants Act, 1949. :

i

8.20. The Committee also noted that even assur:ning there existed procedural irregularities
in the manner in which the Society's Administrative Committee constituted the fact-
finding committee, such irregularities, by themselves, do not establish professional

misconduct on the part of the Respondent in the absence of evidence demonstrating

that he knowingly accepted a prohibitejd professional engagement or acted in |
violation of the provisions of the Charteréd Accountants Act, 1949 or the Code of b
Ethics. ’

!
8.21.Accordingly, the Committee finds thati the allegations levelled against the
Respondent have not been substantiated by cogent evidence. The essential
ingredients necessary to establish professional misconduct are absent in the present
case. In view of the foregoing facts, docu;ments and reasons, the Committee holds
that the charge of professional miscondufct against the Respondent is not proved. .
Accordingly, the Committee held the Reispondent ‘NOT GUILTY’ of Professional r
Misconduct falling undler the meaning of Cllause (7) of Part | of the Second Schedule

of the Chartered Accountants Act, 1949 |

9. Conclusion:

9.1 In view of the findings stated in abovefparas, vis-a-vis material on record, the

Committee gives its charge wise findings a!s under:

T E - -

|

|
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Charges Findings Decision of the Committee

(as per PFO)

Para 21 as|Para 8.1 to 821 as | NOT GUILTY

above above. Dropped - Clause (7) of Part | of the
Second Schedule.

10. In view of the above observations, considering the material on record including
verbal and written submissions of the Parties, the Committee held the Respondent
NOT GUILTY of Professional Misconduct falling within the meaning of Clause (7) of
Part-1 of Second Schedule to the Chartered Accountants Act, 1949.

11. ORDER
Accordingly, in terms of Rule 19 (2} of the Chartered Accountants (Procedure

of Investigations of Professional and Other Misconduct and Conduct of Cases)
Rules, 2007, the Committee passes an Order for closure of this case against
the Respondent.
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