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Tre Instirute o CHarTERED A cCOUNTANTS OF INDIA

(Set up by an Act of Parliament)

DISCIPLINARY COMMITTEE {BENCH-IIl (2025-2026)]

[Constituted under Section 21B of the Chartered Accountants Act, 1949]

ORDER UNDER SECTION 21B(3) OF THE CHARTERED ACCOUNTANTS ACT, 1949

READ WITH RULE 19(1) OF THE CHARTERED ACCOUNTANTS (PROCEDURE OF

INVESTIGATIONS OF PROFESSIONAL AND OTHER MISCONDUCT AND CONDUCT OF

CASES) RULES, 2007

PR/120/2015-DD/08/2016-DC/993/2019

in the matter of:

Shri Haricharan Reddy/ Shri Rajesh lyer,
Deputy General Manager /Chief Manager
ICICI Bank Ltd., :

No.1, Cenotaph Road,

Teynampet,

Chennai- 600 018

Versus

CA. V Balasubramanyan (M. No. 018444)
M/s Sarathy & Balu,

No. 6 (Old No. 27) 11th Avenue,

Ashok Nagar

Chennai - 600 083

MEMBERS PRESENT. -

..... Complainant

..... Respondent

CA. Charanjot Singh Nanda, Presiding Officer

Shri Jiwesh Nandan, Member (Govt. Nominee)
Dr. K Rajeswara Rao, Member (Govt. Nominee)

CA. Piyush S Chhajed, Member
CA. Abhay Chhajed, Member

Date of Hearing: 30" July 2025
Date of Order: 9/8/2025

1. That vide findings under Rule 18(17) of the Chartered Accountants (Procedure of
Investigations of Professional and Other Misconduct and Conduct of Cases) Rules, 2007
dated 11th February 2021, the Disciplinary Committee was, inter-alia, of the opinion that
CA. V Balasubramanyan (M. No. 018444) (hereinafter rgferred to as the "Respondent”)
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was GUILTY of Professional Misconduct falling within the meaning of Item (5), (7) and (8)
of Part | of the Second Schedule to the Chartered Accountants Act, 1949,

2. That pursuant to the said findings, an action under Section 21B(3) of the Chartered
Accountants Act, 1949 was contemplated against the Respondent and a communication
was addressed to him thereby granting an opportunity of being heard.in person/through
video conferencing and to make representation before the Committee on 9™ July 2025 and
thereafter on 30% July 2025.

3. The Committee noted that in response to the notice for hearing on 8% July 2025, the
Respondent vide his email dated 3 July 2025, had stated that the whole proceedings
should be started de-novo allowing the Respondent to participate along with his counsel.j
The Respondent further requested the Disciplinary Commitiee to defer the proposed
hearing. The Committee further noted that the Respondent vide emait dated 7™ July 2025
further submitted gist of his objections for consideration of the Disciplinary Committee. The
Respondent further requested the Committee to place the matter for hearing under Rule
18 of CA Rules, 2007 instead of awarding the punishment under Rule 19(1) of CA Rules,
2007. In this regard, the Committee noted that vide email dated 8% July 2025 in response
to the email of the Respondent, he was advised to appear before the Committee on g%
July, 2025 at the scheduled time and accordingly make his submissions.

3.1 On the first date of hearing, i.e. on 9™ July 2025, the Committee noted that the Respondenk
was present for the hearing through Video Conferencing. Thereafter, he gave a declaration
that there was nobody present in the room except him from where he was appearing ané
that he would neither record nor store the proceedings of the Committee in any form. On
being asked by the Committee, whether he had received the findings of the Disciplinary
Committee, the Respondent confirmed to have received the same. Thereafler, the
Committee drew attention of the Respondent that the purpose of the extant hearing was
1o afford him an opportunity of hearing before passing any order for punishment.

3.2 The Respondent, thereafter, made his oral submissions by raising certain objections in the
matter. He further submitted that the matter to be heard at Rule 18 of the Chartered .
Accountants (Procedure of Investigations of Professional and Other Misconduct and
Conduct of Cases) Rules, 2007 and not at Punishment Stage under Rule 19 of said Rules.
Accordingly, he sought adjournment in the matter to establish these facts.

3.3 The Committee further noled that the Respondent had initially approached the Hon'ble
High Court of Madras and filed Writ Petition no. 3881/2021 to quash the disciplinary
proceedings. The Learned Single Judge of the High Court vide order dated 12" June, 2024
disposed of the Writ Petition granting liberty to the Respondent to participate in the enguiry.
The Respondent, thereafter, challenged the same hefore the Division Bench which was
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also disposed of vide their order dated 19" March, 2025 declining to interfere with the
Order of the Learned Single Judge. The Committee further noted that the Division Bench
af the Hon'ble High Court has directed the Disciplinary Committee vide its order dated 19
March 2025 and clarification order dated 24™ March 2025 to complete the disciplinary
proceedings in all respects and pass final order on merits in accordance with law. The
Committee noted that the Division Bench vide its order dated 19" March 2025 observed
as under:

“... It is not in dispute that disciplinary préceedings are initiated against the
appellant. The writ petition was instituted challenging the initiation of disciplinary
proceedings by the Disciplinary Committee. Initially on receipt of complaint, prima
facie opinion has been formed by the Director (Discipline) of the Institute of
Chartered Accountants of India. On formation of prima facie opinion, the matter
was referred to the Disciplinary Commiftee. Therefore, all the grounds raised in the
writ petition and the writ appeal by the appeliant are to be adjudicated by the
Disciplinary Committee. The learned single Judge, following the orders passed in
W.P.No.13169 of 2020 dated 09.02.2024, disposed of the writ petition granting
liberty to the appeliant to participate in the process of enquiry and defend his case.
Thus this Court is not inclined to interfere with the writ order impugned and
consequently the writ appeal stands dismissed.”

3.4 The Commiittee further noted that Respondent again approached the same Division Bench
of Hon'ble High Court seeking clarification to order dated 18" March 2025 and in this
regard Hon'ble High Court vide order dated 24" March 2025 further observed as under:

‘3. As far as the lefter dated 25.02.2021, it indicates that the Disciplinary
Committee has given its finding and further opportunity has been provided to the
appeflant to submit his representation if any, within a period of fourteen (14) days.
Unfortunately, three years lapsed, on account of pendency of the litigation.
Therefore, the appellant is not entitled to get any more feniency from the hands of
this Court. The appellant is at fiberty to submit his representation within'a period of
one week from today i.e., 24.03.2025, if any already submitied. On receipt of
representation, if any, from the appeflant within a period of one week, the
respondents shall proceed with the process, complete the disciplinary proceedings
in all respects and pass final orders on merits in accordance with law.”

3.5 The Committee, after considering all the grounds raised by the Respondent and facts of
the case, clarified him that in accordance with the directions of the Hon'ble Court, the
Disciplinary Committee is required to address the issues/ objections raised by him while
passing the final order. The Committee considering his adjournment request decided to

- ToR3R

Punishment Order - CA. V Balasubramanyan (M. No. 018444) Page 3 of 14



YRATG S AGTPR AT

ciedte afiPrm g eaf|) !

Tur INSTITUTE OF Cl-IARTERED ACCOUNTANTS OF INDIA
(Sei up by an Act of Parliament)

give one more opportunity to him and accordingly instructed him to submit his further
representation on the quantum of punishment in the next hearing.

4. On the date of the hearing held on 30" July 2025, the Respondent was not present for the
hearing. The Committee further noted that the Respondent vide email dated 28" July 2025
submitted that he had filed Writ Petition no. 27804/2025 before Hon'ble High Court of
Madras challenging the issue of notice dated 11" July 2025 in respect of extant
proceedings. The Respondent further stated that in view of the pendency of the said Writ
Petition and also as the Hon'ble High Court of Madras is seized of the matter, requested
the Disciplinary Committee to postpone the hearing fixed for 30" July 2025.

4.1 The Committee, in this regard, observed that proceedings before the Disciplinarly
Committee are quasi-judicial in nature where the misconduct can be proved b'y
preponderance of probabilities having regard to the conduct of the Respondent. While
coming to the said view the Committee took into consideration the decision of the Hon'ble
Supreme Court in the matter of Ajit Kumar Nag Vs. General Manager (PJ) Indian Ojl
Corporation Limited [AIR 2005 SC 4217] wherein the Hon'ble Apex Court held as under i—

*The degree of proof which is necessary in order to conviction is different from the
degree of proof necessary to record the commission of delinquency. The rules
refating to appreciation of evidence in the two proceedings is also not similar. In
crirtinal law, burden of proof is on the prosecution and unless the prosecution is
able to prove the guilt of the accused beyond reasonable doubt he cannot be
convicted by a Court of law. In a departmental enquiry penalty can be imposed
on the delinquent officer on a finding recorded on the basis of preponderance of
probability.”

Similarly in the matter of Capt. M Paul Anthony Vs. Bharat Gold Mines Limited [AIR 1998
SC 1416) the Hon'ble Supreme Court held as under:-

“In departmental proceedings, factors prevailing in the mind of the disciplinary
authority may be many, such as enforcement of discipline of to investigate level
of integrity of delinquent or other staff. The standard of proof required in those
proceedings is also different from that required in a criminal case. While in
departmental proceedings, the standard of proof is one of preponderance of
probabilities, in a criminal case, the charge has to be proved by the prosecution
beyond reasonable doubt.”

The Committee further noted that there was no stay and accordingly, the Committee
decided to proceed with the matler based on the representation submitted by the
Respondent. .

%
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5. The Committee noted that the Respandent in his written representation dated 27" March
2025 on the findings of the Committee, inter-alia had raised certain objections as under:

a.

o

On the maintainability of the Complaint specifically citing Rule 3(4) of the CA Rules,
2007.

On the time limit for entertaining Complaint as per Rule 12 of the CA Rules, 2007.

On the time limit for fixing of hearing in violation of Rule 18(6) of the CA Rules, 2007.
Requested far documents relied upon by the Director (Discipline), in terms of 18(2)(b)
of the CA Rules, 2007. The Respondent stated that the Director (Discipline) based his
opinion solely on the forensic audit report which is an un-testified document, as
furnished by the Complainant Bankers and nothing beyond it. The Respondent
requested the Committee to provide the paticulars or documents relied upon by the
Director (Discipline), in order to defend his case. He further requested for a copy of the
noting and basis/ order in respect of exoneration of Internal Auditor of the subject
Company. The Respondent further requested the Committee to provide copy of the
noting and basis/ order wherein the Internal Auditors of the subject company so
exonerated. He also requested for copy .of appraisal documents including the minutes
of the consortium meetings of the Complainant Banks. The Respondent further
requested the Committee to provide the copy of the appraisal documents including the
minutes of the consortium meetings of the Complainant Banks.

Requested for examination of witnesses in terms of the Rule 18(14) of the CA Rules,
2007. The Director (Discipline) had formed his Prima Facie Opinion wholly based on
the Forensic Audit Report of M/s. Maharaj N.R. Suresh and Co., Chartered
Accountants. The said report is an un-testified document and the Partners of the said
Audit firm who conducted the said audit was not summoned by the Committee to record
his testimony especially when the said Forensic Auditor was appointed by the very
Complainant Banks and obtained the Report.

6. - The Committee, with respect to objections raised by the Respondent, considered the
reasoning as contained in the findings holding the Respondent guilty of professional
misconduct vis-a-vis written and verbal representation of the Respondent made before it.
As regards other submissions of the Respondent, the Committee held that due
consideration to the submissions and documents on record had been given by the
Committee hefore arriving at its findings and that no fresh ground can be adduced at this
stage.

a. As regards the plea regarding maintainability of Complaint, the Committee observed

that the Complainant Bank at the time of filing complaint had submitted a copy of power
of attorney whereby, the Complainant Bank authorized Shri Rajesh Iyer, Chief
Manager of ICIC| Bank to file extant complaint in respect of M/s. First Leasing

23K
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Company of India Ltd. against the Respondent Firm. The Committee further noted that
the said issue is dealt with in detail in paragraph 6.1 and 6.1.1 of the findings report
and the representative of the Complainant Bank also corroborated the charges at the
hearing stage and accordingly, the plea of the Respondent is not maintainable. |

b. As regards limitation under Rule 12 of CA Rules, 2007, the Committee the said issue
is already dealt with in paragraph 6.3 and 6.3.1 of the findings report. The Commlttee|
also noted that:

in State of A.P. Vs. N. Radhakishan [1998] 2 SCR 693, A.R. Antulay v. R.S. Nayak
and Anr. AIR 1992 SC 1701 and State of Punfab and Ors. Vs. Chaman Lal Goyal
{1995) 2 SCC 570, the Hon'ble Supreme Court had held that whether a disciplinary
proceeding is to be quashed on the ground of delay is to be determined according to
the facts and circumstances of each case and that the essence of the matter is that
the Court has to take into consideration all the relevant factors, to balance and weigh
them to determine if it is in the interest of clean and honest administration that tht?
disciplinary proceedings should be allowed to terminate after delay particularly when
the delay is abnormal and there is no explanation for the delay. Further, in the matter
of DDA Vs. D.P. Bambah and Anr. LPA No. 39/1999 date 29.10.2003, a Division
Bench of the Hon'ble High Court of Delhi has held that uniess the statutory rule.ls
prescribe a period of limitation for initiating disciplinary proceedings, there is no period
of limitation for initiating the disciplinary proceedings. If bona fide and reasonabie
explanation for delay is brought on record by the disciplinary authority, in the absenct_le
of any special equity, the court would not intervene in the matter. Balancing alt the
factors, it has to be considered whether prejudice to the defence on account of delay
is made out and the delay is fatal, in the sense, that the delinquent is unable tb
effectively defend himself on account of delay. Applying the said principles to the facts
of the present case, it is submitted that the plea of delay/laches is liable to be rejected.

Further, it is observed that the alleged delay could not be sole ground for quashing the
proceedings. Moreover, when the allegations made were on the practice adopted by
various firms across India which was collectively affecting the profession of Chartereld
Accountants as a whole. It was in the larger public interest that the matter should be
adjudicated and even if for the sake of argument alleged delay is accepted, it must be
condoned. It is trite law that important questions affecting public interest should not be
defeated on technical objections. The Hon'ble Supreme Court in Collector, Land

Acquisition, Anantnag & Anr. Vs. Katiji & Ors. [1987(2) SCC 107] has held that:

"Refusing fo condone delay can resull in a meritorious matter being thrown out
at the very threshold and cause of justice being defeated. When substantial
fustice and technical considerations are pitted against each other, cause of
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substantial justice deserves to be preferred for the other side cannot claim to
have vested right in injustice being done because of a non-deliberate delay.”

it is pertinent to note that there is no timeline prescribed in Section 21 of the CA Act.
The timeline prescribed through subordinate legisiation in the Rules is not to render
any complaint/ information defunct/ invalid merely on the ground of procedural time
lag, if any occurred. In this regard, the observations of the Hon'ble Supreme Court in
Sardar Amayjit Singh Kalra and Ors. Vs. Parmod Gupta and Ors. [{2003) 3 SCC 272]
are:

“Law of procedure are meant to requlate effectively, assist and aid the objection
of doing substantial and real justice and not to foreclose even an adjudication
on merits of substantial rights of citizen under personal, property and other
faws. Procedure has always been viewed as the handmaid of justice and not
meant to hamper the cause of justice or sanctify miscarriage of justice.”

Further, reference be also made in this context in the judgement of Hon'bfe Supreme
Court in ‘Shaikh Salim Haji Abdul Khayumsab Vs, Kumar and Ors' [2006 AIR (SC)
396).

¢. Regarding time line prescribed under Rule 18(8) of CA Rules 2007, it is noted that the
said Rule provides that “The Presiding Officer of the Committee shall fix a date, hour
and place of hearing, which shall not ordinanly be later than 45 days from the date of
receipt of prima facie opinion and the committee shall cause a nofice to be sent of such
date, hour and place to the Director, respondent and complainant and require them to
appear before it in person to make oral submissions, if any.” In this regard, it is clarified
that 45 days period is directory and not mandatory and it is aimed at expeditious
handling of cases. Delay in scheduling the first hearing does not vitiate the proceedings
and no legal right accrues to the Respondent to claim lapse solely on this ground. This
view is also supported by judicial pronouncements as discussed herein above and
such procedural timelines in disciplinary matters are not rigid unless explicitly
prescribed as mandatory. The intent is to ensure fair hearing and natural justice rather
than to penalize technical delay.

d. As regards the request seeking documents, minutes of the consortium meetings of the
Complainant Banks and exoneration of internal auditor, the Committee noted that the
documents referred and relied upon while formulating/ considering the Prima-Facie
Opinion were already provided to the Respondent at various stages. As regards
exoneration of internal auditor, the Committee noted that the allegations raised against
him were different and the Respondent cannot be permitted to shift burden on internal

-
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auditor. Since, the allegations are separate and independent, hence sharing of
documents related to other parties cannot be taken as a valid objection.

e. As regards the requesi for examination of witnesses, the Committee noted that the
Respondent has requested examination of various bank officials and other fellow
chartered accountants who had performed their official duties and none of them had -
performed any duty in their personal capacity. The request for examination of witness
was considered by the then Committee during hearing stage, however, the request of
the Respondent was declined. The Respondent also acknowledged in his submissions
that the then Disciplinary Committee had considered and denied the witness request.
Hence, this objection of the Respondent is not maintainable. I
The Committee further noted that the then Committee arrived at the findings after
evaluating all the evidence produced before it and after adhering to the due proceduré
as enshrined in the Chartered Accountants Act, 1949 and the Chartered Accountants
(Procedure of investigations of Professional and Other Misconduct and Conduct of
Cases) Rules, 2007,

7. As regards, merits of the case are concerned, it is noted that the brief background of the
case is as under:

a. The Complainant Bank in its complaint stated that M/s. First Leasing Company of India
Ltd. (hereinafter referred to as the 'Company’) had availed credit facilities undelr
consortium arrangement. The Respondent Firm was Statutory Auditor of the Company
for the Financial Years 2002-2003 till 2012-2013. There had heen large scale fraud
over the years and funds were diverted systematically. In the light of findings of the
inspection of books of accounts and other records as on March 31, 2013 conducted
by RBI between August 23, 2013 to September 10, 2013, the Complainant Bank came
to know that the Reserve Bank of India (RBI) issued a press release dated 13"
September 2013 restricting the Company to sell, transfer and create charge or.
mortgage or deal in any manner to protect its property/ assets, distribution of profits
and transaction of business/ incur any further liability to protect the interest of

stakeholders.

b. It was observed by the Complainant that there was substantial mismatch in asset-
liability position of the Company. The audited financials of the Company did not reflect
correct position of assets and receivables. Hence on behalf of consortium of banks,
forensic audit was entrusted to M/s Maharaj N.R. Suresh and Co. to verify books and
restatement of accounts for previous years and to investigate and find out how the
huge gap hetween assets and liabilities had arisen. Meanwhile, the Respondent Fir!m
who was the statutory auditor of the Company resigned from the position and stated
that the certificates for the year ended 31% March 2013 and limited review reports of

i I
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four quarters ending 30.06.2012, 30.09.2012, 31.12.2012 and 30.06.2013 issued by
them should no longer be relied upon. A letter was written to the statutory auditors
asking them to advise the circumstances under which they had advised the Company
that the above reports were not reliable since there were no adverse remarks /
qualifications in the auditor’s report, in earlier financial statements audited by the firm.
In response, the Réspondent firm disowned its responsibility.

¢. it was mentioned that the consortium of banks had taken substantial exposure on the
Company based on the audited financials of the Company. The forensic audit report
finds serious lapses / negligence in conduct of audit of the Company by statutory
auditors who had audited the accounts since 2002 onwards. It was alleged that the
. revenue and profitability parameters were highly inflated to show profit, while the
Company was actually incurring huge losses. Against the above background, the
Complainant Bank had raised following charges against the conduct of the
Respondent:

() First charge: it was alleged that there was deficiency in Income Recognition
under hire purchase loan, Lease rentals and Interest on re-finance loan and the
income was inflated for last several years. The Respondent being the auditors
failed to verify loan assets, documents, legal rights to receive the interest and
more impertantly had not checked for constructive receipt in the bank account
which led to the income being inflated for eleven years from 2002-03 to 2012-13.
It was further alleged that there was discrepancy in verification of documents
especially in case of refinance of loans which the Respondent Firm failed to
detect.

(i) Second charge: The Respondent being the auditor failed to report proper
" provisioning of NPAs.

(i) Third Charge: The Respondent being the statutory auditor of the Company failed
to reconcile turnover reported in the ST/VAT returns.

(iv) Fourth charge: The Respondent being the auditor failed to disclose refated party
transactions as it was brought out in Forensic Audit Report. The Company had
paid interest to the concerned parties but it was not disclosed by statutory
auditors.

(v) Fifth charge: The Respondent being the auditor failed to report on the
discrepancy of reporting inflow and outflow of funds in bank statements.

(vi) Sixth charge: The Respondent being the auditor failed to properly verify and
report that the pre-closure of lease had been directly accounted as income and

ThagR
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corresponding write off of assets was not accounted and accordingly, lease on
such transactions was not verified by the Respondent.

(vi) Seventh charge: The violation of Section 26958 of the Income Tax Act, 1961 anq
payment of interest (without deduction of tax at source), cash expenses and
reimbursement of expenses. It was alleged that Loans were received in cash and
repaid in cash to an account called “factors”. Interest was paid in cash without
deduction of tax at source. This was neither reported in tax audit nor dlscloseq
under CAROQ. These expenses in cash violating section 40A (3) of the Income
Tax Act were not reported. The Managing Director (MD) and other key
personnels were paid certain allowances in cash on which tax at source was not
deducted. No permission from Board was on record. Such payments to MD were
also not disclosed in the notes to accounts.

(vii) Eighth charge: The Respondent being the auditor failed to report reporting o!f
fictitious and fraud loan entries. Had the Respondent while acting as the statutory
auditors applied the procedure given in the standard on auditing, the fraud
perpetrated by the Company could had come to the knowledge of the lender
and debenture holder. Thus, the Respondent had failed in their duties as auditor
in not complying with the stated standard of auditing. i

(ix) Nineth charge: The Respondent conducted the audit on the basis of Oracle
software which was subject to manipulation. !

8. The Committee noted that the Respondent in his written representation dated 27" Marc!h

2025 had submitted that his certain submissions were not considered by the Committee

at hearing stage. He further enclosed certain documents. In this regard, the Committé*e

noted that the Respondent failed to establish the correlation of these documents vis-a-vis

findings of the Committee. The Committee further noted that the Respondent chose not {o

appear before the Committee on merits of the matter despite he was given specific

opportunity by adjourning hearing on 9™ July 2025. The Committee noted that the

Respondent in his written representation dated 27" March 2025 raised certain aspects on
merits of the instant case which are dealt as under: |

a. Regarding first, sixth and seventh charge with respect to Recognition of Income;
Foreclosure of Lease directly accounted as Income and corresponding write off of
assets not accounted; and violation of Section 269SS of the Income Tax Act 1961, tti'te
Respondent submitted that detfails shown in support of the said allegations by the
Complainant did not pertain to his audit period. Further, the Complainant did riot
produce any direct evidences before the Committee in support of the charges alleged.
The Complainant just relied on an un-testified report viz Forensic Audit Report. T!we

A |
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Committee, in this regard, observed that the then Committee held the Respondent
guilty by appraising various evidence including Forensic Audit Report, Financial
statements issued by the Respondent Firm, submissions of both the parties and other
documentary evidences brought on record. The Respondent submission that the said
details does not pertain to his period of audit cannot sustain as the Respondent was
declared member answerable on behalf of Respondent Firm under the provisions of
CA Rules, 2007. The Respondent Firm was Statutory Auditor of the Companyi.e. M/s,
First Leasing Company of india Limited for the Financial Years 2002-2003 till 2012-
2013. Further, the Respondent Firm was required to consider materiality of
transactions and its bearing on Financial Statement to determine the nature, timing
and extent of audit procedures to be adopted by them. In the extant case, it was
observed that value of assets as well as liabilities i.e. Debentures held against such
agreements were significant, hence, omitting to consider them to determine the nature
of audit procedures to be adopted for verification which led to muttiple mis-statements
in the Financial Statements such as non-recognition of losses against such lease
agreements and recognition of non-existing hire purchase loan. Further, the
Respondent failed to bring on record any evidence to counter the documents/
evidences which clearly established misconduct on the part of the Respondent!
Respondent Firm.

b. Regarding second charge of provisioning of NPAs, the Respondent stated that he did
not come across any instance of non-compliances. The Committee in this regard
observed that the Standards on Auditing {SAs) put onus on the auditor to design his
audit procedures, test checks in such a way that he may be able to draw reasonable
conclusion and reduce the audit risk to an acceptably low level. However, the
Respondent not only failed to exercise due diligence but also failed to gather sufficient
evidence to form an opinion on the financial statements. Hence, the Respondent was
held Guilty for professional misconduct regarding the extant charge.

c. Regarding third charge with respect to failure to reconcile turnover reported in the
ST/VAT returns, the Respondent stated that the verification of records produced did
not reveal any variation so as to draw his attention. The Committee in this regard
observed that the Commissioner of Service Tax, Chennai passed an Order in
November 2012 for the period October 2005 to March 2010 demanding Service Tax
of Rs.6.65 crores mainly resulting on account of not levying Service tax on income
earned through Re-Finance Hire Purchase. Similarly, Service Tax of Rs.12.22 crores
have been demanded for the period April 2010 to March 2011. The forensic auditor
also reported fictitious interest entries and unpaid taxes on corporate loans. However,
the Respondent failed to report these major lapses resulting in manipulated financial
records. Accordingly, the Respondent was held Guilty for professional misconduct

regarding the extant charge. .
' 585

Punishment Order ~ CA. V Balasubramanyan (M. No. 018444) Page 11 of 14



YR 99 dETPR AR !

adn Hfufam grn wifts)

Tae Instrrure oF CHARTERED A CCOUNTANTS OF Inoia
(Set up by 2n Act of Parliament) ‘

d. Regarding fourth charge of related party transactions, the Respondent stated that
under CARO issued under Section 227(4A) of Companies Act, 1956, Statutory
Auditors are required to report about contracts for purchase/sales of goods, materials
and services entered by the company with directors/relatives/entities in which directors
are interested in terms of section 297 of the Companies Act 1956. Section 299 of the
said Act laid down the procedure that disclosure of interest must be made every year
in Form 24AA and or at the time when contract comes for approval before the Board
of Directors. In both the situations it is the duty of the directors concerned to make the
disclosure under section 299 of the Act for compliance of section 297 or 300 of the Acti.

The Committee, in this regard, observed that the responsibility of examination of
transactions and reporting lies upon the Statutory Auditor. The auditor’s duty is to verify
compliance of applicable provisions and reporting any deviation under CARO. It
includes identification of related parties, verification of prior approval for contracts,
disclosure of interest by directors, abstention from voting and checking of supporting
documents including Form 24AA, ‘Board meeting agenda and minutes, copy c!bf
contracts, related party register, management representation letter etc. It is noted that
there were transactions with the related parties during the span of 11 years. However,
neither such parties nor the transactions that took place with them were disclosed in
the financial statements. The Respondent had failed to exercise his professional
skepticism to identify the information that would have indicated the existence of related
party transactions. Hence, the charge against the Respondent is further strengthened
and accordingly, the Respondent was held Guilty for professional misconduct
regarding the extant charge.

e. Regarding fifth charge with respect to non-reporting of discrepancy of reporting inflow
and outflow of funds in bank statements by the Respondent in his audit report, the
Respondent stated that he had obtained third party confirmations and also verified
bank reconciliation statements however no suspicious entries were seen. The
Committee in this regard observed that the Respondent was not only required to obtain
third party confirmations, he was also required to undertake verification of material
transactions based on bank statements in the absence of which he was unable {to
uncover the fraud and accordingly, the Respondent was held Guilty for professional
misconduct regarding the extant charge.

|
f  Regarding eighth charge with respect to failure to report fictitious and fraud loan

entries, the Respondent stated that the audit test checks performed by him did not
reveal any such fictitious assets or recoveries in the accounts and nothing unusual had
come to his notice. The Commiltee in this regard observed that the Respondent failed
to bring out the fraud which had occurred by way of inflating the assets and the income.
it was further observed that if the Respondent had applied due and relevant audit

procedures properly, he would have been able {o detect the perpetrated fraud by the

= - |

!
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Company and accordingly, the Respondent was held Guilty for professional
misconduct regarding the extant charge.

g. Regarding ninth charge with respect to audit being conducted on oracle software which
was subject to manipulation, the Respondent stated that only when RB! issued
prohibitory order to the Company and the confessions made by the Managing Director
to the bankers admitting the manipulation of books of accounts, he realized the fact
that he was cheated and duped by the Company. He further submitted that only from
RBI's interactions, he understood that the software used by the Company was
customized according to their needs.

The Committee in this regard observed that the forensic auditor in his report mentioned
that the oracle software lacked security controls and the data was altered and modified
over a period of time through back end process. It is observed that an auditor is
required to ebtain an understanding of the information system including the related
business processes relevant to financial reporting. Further SA-3156 mandates auditor
to understand and assess risks in client's information systems including 1T controls
and transaction flows. Further the auditor shall obtain an understanding of how the
entity has responded to risks arising from IT. Since, the Respondent has failed to show
how the risk assessment was carried out by him in this context, accordingly, the
Committee found the Respondent guilty for professional misconduct regarding the
extant charge.

9. The Committee noted that three separate complaints, against the same Respondent Firm

10.

in respect of audit of M/s. First Leasing Company of India Limited were filed by viz., Shri
Trideep Raj Bhandari, Jodhpur (vide Form | dated 16 September 2014), the Deputy
General Manager, SBI, Commercial Branch, Chennai (vide Form | dated 23™ May, 2014)
and Shri Haricharan Reddy/ Shri Rajesh lyer, the Deputy General Manager/Chief
Manager, ICIC! Bank Ltd., Chennai (vide Form | dated 17t April, 2015). Incidentally, it was
noted that the charges in Case ref no. DC/651/2017 and DC/764/2018 were dealt with
separately by the Committee and separate Findings Report(s) were also issued under
Rule 18(17) of the Chartered Accountants (Procedure of Investigations of Professional and
Other Misconduct and Conduct of Cases) Rules, 2007 to the Respondent.

The Committee noted that the Respondent failed to disclose material facts in financial
statements, failed to exercise due diligence in conduct of his professional duties and failed
to obtain sufficient information for expressing an opinion. The said conduct of the
Respondent constitutes Professional Misconduct under ltem (5), (7} and (8) of Part | of the
Second Schedule to the Chartered Accountants Act, 1949. .
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11. Hence, the Professional Misconduct on the part of the Respondent is clearly established
as spelt out in the Committee’s findings dated 11 February 2021 which is to be read in
conjunction with the instant Order being passed in the case.

12. The Committee, hence, viewed that the ends of justice will be met if appropriate
punishment commensurate with his professional misconduct is given to him.

13. Accordingly, the Committee, upon considering the nature of charge and the gravity of the
matter ordered that the name of CA. V Balasubramanyan (M. No. 018444) be removed
from Register of Members for a period of 2 (Two) years and a fine of Rs. 1,50,000/-
(Rupees One Lakh Fifty Thousand only} be imposed upon him, to be paid within 90
days of the receipt of the order and in case of failure in payment of fine as stipulated,
the name of the Respondent be removed for a further period of three (3) months.
The said punishment of removal of name from the Register of Members (including removal
for further period, in lieu of non-payment of fine) in this case shall run concurrently with the
punishment given in case no. PR/230/2014/DD/305/2014/DC/651/2017 anld
PR/132/2014/DD/203/2014/ DC/764/2018. It is further clarified that the fine of ¥1,50,000/-
(Rupees One Lakh Fifty Thousand only) is imposed separately in each of the above-
mentioned cases.

sa- |
{CA. CHARANJOT SINGH NANDA)
PRESIDING OFFICER |

Sd/- Sdi-
(SHRI JIWESH NANDAN) (DR. K. RAJESWARA RAO)
GOVERNMENT NOMINEE GOVERNMENT NOMINEE
|
Sd- ' Sd/-
(CA. PIYUSH S CHHAJED) (CA. ABHAY CHHAJED)
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CONFIDENTIAL

'DISCIPLINARY COMMITTEE [BENCH - III (2020-21]

[Constituted under Section 21B of the Chartered Accountants Act, 1949]

Findings und%:r Rule 18(17} of the Chartered Accountants {Procedure of
Investigations of Professional and Other Misconduct and Conduct of Cases)
Rules, 2007

File No. : [PR/120/2015/DD/08/2016/DC/993/2019]

In the matter of: .

Shri Haricharan Reddy/Rajesh Iyer,

Deputy General Manager /Chief Manager

ICICI Bank Ltd.,’

No.l, Cenotapb Road,

Teynampet, .

CHENNAI -600 018 - .....Complainant

Versus

CA. N.R. Sridharan (M.No.15527) {Respondent-1(deceased)
CA.V.Balasubramanyan (M.No.18444) (Respondent-2)

M/s. Sarathy & Balu (FRN 3621-S}

No.6 (0ld No.27) XI Avenue,

Ashok Nagar,

CHENNAI-600 083. " .....Respondent

MEMBERS PRESENT:

CA. Atul Kumar Gupta, Presiding Officer
Smt. Anita Kapur, Member (Govt. Nominee)
Shri Ajay Mittal, Member {Govt. Nominee)
CA. Chandrashekhar Vasant Chitale, Member

Date of Final Hearing: 28% December, 2020
Place of Final Hearing: New Delhi {through Video Conferencing)

The following were also present:

{i) Shri Rajesh lyer, Chief Manager, ICICI Bank Ltd. - the Complainant
{iiy CA. V. Balasubramanyam (M. No. 018444] — Respondent No. 2

(iiif CA. R. G. Rajan ~ Counsel for Respondent No. 2

Charges in Brief:

1. The Committee noted that in the Prima Facie Opinion formed by Director
’E((Discipline) in terms of Rule 9 of the Chartered Accountants {Procedure of

. .




Investigations of Professional and Other Misconduct and Conduct of Cases] Rules,
2007, the Respondent No. 2 was prima facie held guilty of Professional Misconduct
falling within the meaning of Clauses (5), (7) and (8) of Part I of the Second Schedule to

the Chartered Accountants Act, 1949.

The said Clauses to the Schedule states as under:-

“(5] fails to report a material fact known to him to appear in a financial statement
with which he is concerned in a professional capacity;

*f7) does not exercise due diligence, or is grossly negligent in the conduct of his
professional duties; and

“(8) fails to obtain sufficient information which is necessary for expression of an
opinion or its exceptions are sufficiently material to negate the expression of an
opinion”

Brief Background and Allegations against the Respondent No. 2:

2. Shri Haricharan Reddy, Deputy General Manager /Rajesh Iyer, Chief Manager,
ICICI Bank Ltd., Chennai (hereinafter referred to as the “Complainant” and
“Complainant Bank” respectively) filed a complaint against M/s. Sarathy & Balu
{FRN 3621-8) (hereinafter referred to as the “Respondent Firm®} which in turn
disclosed the name of CA. N R Sridharan (M. No. 015527) and CA. V
Balasubramanyan (M. No. 018444) Chennai {hcr;zinaﬁer referred to as the
‘Respondent Rol’ and ‘Respondent No 2° respectively) as members answerable to
the allegations. The Complainant in his complaint stated that the Respondent
Firm was the Statutory Auditors of First Leasing Company of India Ltd (hereinafter
referred to as the ‘Company’) had availed credit faciliies under consortium
arrangement and all these funds were evaporated in thin air. There had been large
scale fraud over the years and funds were diverted systematically. In the light of
findings of the inspection of books of accounts and other records as on March 31,
2013 conducted by RBI between August 23, 2013 tlo September 10, 2013, RBI
came vide its Order dated 13.09.2013 directed the Company until further orders,
not to _ :

a. Sell, transfer, create charge or mortgage or c::lea] in any manner with its
property and assets without prior written perrru:ssion of RBI.

b. Declare or distribute any dividend




c. Transact any business or
d. Incur any further liabilities,

2.1 Meanwhile, the Respondents who were the statutory auditors of the Company
resigned from the position and stated that the certificates for the year ended 31t
March 2013 and limited review reports of four quarters ending 30.06.2012,
30.09.2012, 31.12.2012 and 30.06.2013 issued by them should no longer be
relied upon. A letter was written o the statutory auditors asking them to advise
the circumstances under which they had advised the Company that the above
reports were not reliable since there were no adverse remarks / qualifications in
the auditor’s report, in earlier financial statements audited by the firm. In
response, the Respondent firm disowned its responsibility when it replied that
“Based on certain subsequent events since issuing our Audit Report/ Limited review
reports on the Financial Statements of the company and further relying on
Standard of Accounting (SA) 560, issued by the Institute of Chartered Accountants

of India, such an action was initiated from our end”.

2.2 It was observed that there was substantial mismatch in asset-liability
position of the Company. There wes no actual income generation in the Company
to meet its liabilities. The Managing Director of the Company also resigned. RBI
appointed N C Rajagopal & Co. to do Special Audit in respect of thre affairs of the
Company. Further, M/s. Sundaram and Srinivasan were also appointed for the
same. It was stated that consortium had extended credit facilities based on the
financials of the Company audited by the Respondent Firm since 2003 and the
same was in jeopardy. The consortium held the meeting wherein Mr. Farouk
Irani, the Managing Director, revealed the facts relating to the fraud and
thereafter, on behalf of consortium of banks, forensic audit was entrusted to M/s
Maharaj N.R. Suresh and Company to verify books and restatement of accounts
for previous years and to investigate and find out how the huge gap between

assets and liabilities had arisen,

2.3 In this connection, it was mentioned that the consortium of banks had taken

substantial exposure on the Company based on the audited financials of the

meany. The forensic audit report finds serious lapses / negligence in conduct
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of audit of the Company by statutory auditors who had audited the accounts
since 2002 onwards. it was alleged that the revenue and profitability parameters
were highly inflated to show profit, while the Company was actually incurring

huge losses. The Allegations made against the Respondent firm were: -

It was observed that the following matters were not.properly dealt with and the
statutory auditors failed to record the deficiencies in the following fields:

Revenue recognition of income,

Income-hire purchade/lease rentals/interest,

Proper provisioning of NPAs,

Reconciliation of tumover reported in sales tax/VAT returns,
Service Tax returns with the turnover reported in financial

statements,

e. Related party transactions,

Compliance with TDS provisions.

g. Verification of documentation especially in case of refinance of
loans, saction process etc.

h. Inflow and outflow of funds in bank statements,

i. Scrutiny of income ledger with respect to pre-closure of leasing
transactions

oo

™

3. Against the aforesaid background, it was alleged that the Respondent failed to

point out following discrepancies in his audit report; .

a) Allegation No 1: It was alleged that there was deficiency in Income Recognition
under hire purchase loan, Lease rentals and Interest on re-finance loan and the
income was inflated for last several years. The Respondent being the auditors
failed to verify loan assets, documents, legal rights to receive the interest and more
importantly had not checked for constructive receip:t in the bank account which

led to the income being inflated for last eleven years as given below:

Financial Year Amount (Rs. in Crore)
2002-03 - 64.46

2003-04 67.99

2004-05 66.15

2005-06 74.59

2006-07 122:86

2007-08 105:24

2008-09 99.10

2009-10 11373

2010-11 . 165.05
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2011-12 172.13
2012-13 198.34

It was further alleged that there were discrepancy in verification of

documents especially in case of refinance of loans which the Respondent Firm
failed to detect

b) Allegation No. 2: The Respondents being the auditor failed to report proper
provisioning of NPAs.

c)_Allegation No.3: The Respondent no 2 being the statutory auditors of the

Company failed to reconcile turnover reported in the ST/VAT returns,

d) Alegation No. 4: The Respondents being the auditor failed to disclose related
party transactions as it was brought out in Forensic Audit Report issued by M/s
Maharaj N.R. Suresh and Co., Chartered Accountants that the Company had
disclosed only the remuneration and interest paid particulars relating to former
MD Mr. Farouﬁ Irani whereas the former Chairtnan Mr. A C Muthiah, his family
members (wife, son, daughter-in-law, daughters, sons-in-law), relatives and their
interested concerns were having transactions with the Company' between 2002-03
and 2012-13 by way of holding debentures, fixed deposits and inter-company
borrowings. The Company had paid interest on these to the concerned parties but
it was not disclosed by statutory auditors.

e] Allegation No.S:

The Respondents being the auditor failed to report on the discrepancy of reporting

inflow and outflow of funds in bank statements.

f) Atlegation No.6:
The Respondents being the auditor failed to properly verify and report that the pre-
closure of lease had been directly accounted as income and corresponding write off

of assets was not accounted and accordingly, lease on such transactions was not

rh?.ﬁed by the Respondents.




;
1
i

g) Allegation No.7: Violation of section 269SS of the Income Tax Act 1961 and

payment ‘of 'mtercst5 {without deduction of tax at source), cash expenses and
reunbursement of exlpcnses ) _

It was alleged that Loans were received in cash and rcpa1d in cash to an account
calléd “factors”. Interest was paid in cash without dedpcbon of tax at source. This
was neither reported in tax audit nor disclosed undeir CARO. These expenses in
cash violating sectio:n 404 (3) of the Income Tax Act \?vere not reported. Managing
Director and other I'Ley personnels were paid certain allowances in cash on which
tax at source was njot deducted. No permission from Board was on record. Such

pay?nenté to MD wel:*e alsa not disclosed in the notes to accounts.

h) Alllegation No.8: The Respondents being the audito:r failed to report reporting of
[ .
fictiious and fraud loan entries. Had the Respondents while acting as the

statutory auditors applied the procedure given in t.hEe standard on auditing, the
fraud perpetrated by the Company could had come toithe Imowledge of the lenders
and debenture hold]sr. Thus, the Respondents had faiiccl in their duties as auditor
in not complying w1t11 the stated standard of auditing.

i) Aﬂegation No 9: I
'l‘he last allegation’of the Complainant in the mstant complaint was that the

Res,pondents conducted the audit on the basis of |Oracle software which was
subject to manipulation.

Proceedings: :

4, At the time of héaring on 28" December 2020, the Committee noted that both

the Complainant a.["ld the Respondent no. 2 along with his Counsel were present
for hearing from t;heir respective locations througl';l video-conferencing. At the
ouflset, they all gave a declaration that there was no:body present cxcept them in
their respective room from where they were appearing and that they would neither
record nor store the procecdings of the Comnrmittee in any form. Before proceeding
further in the matter the Committce noted Lhat there was change in the
constitution of the lCommlttcc since its last hearing and informed the parties that
in the interest of lﬁatura] justice, the submissions of both the parties would be
he and that thfe matter heard till then had been noted by the Committee




including the objections raised by it. It was noted that during previous hearing
held on 5t June, 2019, the Counsel for the Respondent argued that the extant
case as well as Case No. DC/764/2018 and DC/651/2017 held against the same
Respondents involving allegations pertaining to same entity i.e. First Leasing Co.
India Ltd. and as per him the only difference was in the years of auditing being
alleged. Accordingly, the Counsel had requested the then Committec that hearing
in three cases be clubbed together.

Thereafter, the then Committee had enquired from the Complainant(s) that
whether they have any objection on the same. The
Complainant/Counsel/Representative for the Complainants agreed for the same.
Therefore, to come to a logical conclusion in the referred matters, the Committee
agreed with the views of the parties to have combined hearing of all above three
matters for the sake of saving time and to avoid duplication of arguments.

In view of the above, the Counsel for the Respondent was asked to make his
submissions in the matter. The Committee, thereafter, examined the Complainant
in the matter. The Counsel for the Respondent as well as the Respondent made
their further submissions on the allegations and was examined by the Committee
on the facts of the case. Thereafter, the Committee examined the Respondent in
the matter and considered the submissions received from both the parties. The
Counsel for the Respondent, thereafter, made his final submissions in the matter.
The Committee, thereafter, also sought from the Complaint the information
relating to internal investigation of the Bank in respect of the matter about
involvement of the Bank Staff, if any and also the status of the pending CBI case

within next seven days.
Thereafter, based on the documents available on record and after considering
the oral and written submissions made by both parties before it, the Committee

concluded hearing in the matter.

Findings of the Committee:

5. At the outset, the Committee noted that the instant complaint was filed against
the Respondent Firm, M/s Sarathy & Balu , Chennai, by the Complainant Bank
ygh vide its letter dated 11th August 2014 (W-4) disclosed the name of CA. NR
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Sridharan (M. No. !015527) Chennai and CA. V |Balasubramanyan (M. No.
018444)(hereinafter referred to as the Respondent Nol’ and ‘Respondent No 2’
respectively) as menibers answerable to the allegations who, thereafter, filed their
joint duly verified Written Statements. However, it was brought to the notice of the
theri Director {Discipline) at the stage of forming prima facie opinion that the
Res;riJonde:nt No 1, EA N.R. Sridharan had passed jaway during August 2018.
Henice, the case waL stated to have become infruct\110us in respect of him and
thereafter, Director {Discipline) had held the Respondent No. 2, as prima facie
guilty in respect of the allegations made against him.

5.1.It was noted th t the Respondent in his pre].umnary submissions had stated
that smce the ot.hér co-Respondent had deceased, therefore in the interest of
natiiral justice, the’Respondent No. 2 requested that he might be discharged in
respect of a].legatmns relating to years of audits not [signed/done by him and be
permitted to reply.only in respect of the audit reports signed by him. The
Committee pertinently noted specific submissions made by the Respondent and
also that in light of |the audit rotation adopted in view of the RBI directions, CA. N
R Sridhatan had carried out the audit of the Company for the F.Y. 2005-06, 2006-
0?,’2007—08, 2011-12 and 2012-13 and that the Reépondent No. 2 had acted as
thel statutory auditor of the Company for the F.Y. 2002-03, 2003-04, 2004-05,
2008-09, 2009-10 and 2010-11. The Committee, in tlhjs regard, noted that firstly,
the: Complaint was filed against the Respondent Firm, M/s Sarathy & Balu ,
Chenna: which had declared both the Respondents as member answerable to the
allegattons Althou the Respondent No. 1 had signed the audit report and
certified the ﬁnanciml statements concerned for celrtam specific years but the
nature of allegationts were such that they would belalso applicable in respect of
financial year wheni the Respondent No. 2 had signed|the audit report and certified
the financial statements concerned. Accordingly, the Committee viewed that the
allégations against the Respondent No. 2 would be considered in view of the audit
coriiductéd by him because an auditor is expected to; conduct audit independently
in :respect of the figures shown in the balance sheet| or income statement. It was,

theirefore, vicwed that although the extant case had become infructuous in respect
|
Wndent No. 1 but stll the conduct of' Respondent No 2 CA V.
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Balasubramanyan would be examined in respect of all allegations in view of the

audit conducted by him.

6. The Committee also noted that the Respondent No.2 vide his letter dated 31st
May 2019 had, interalia, raised certain preliminary objections in the extant case
which have been dealt with as under:-

6.1 The first objection was on grounds of maintainability of the extant complaint,
as according to him, the requirement in terms of explanation to Rule 3{(4) of the
(Procedure of Investigations of Professional and Other Misconduct and Conduct of
Cases} Rules, 2007 had not been complied with by the Complainant which
provides as under:- ‘

“Explanation- In case of bank or financial institutions, the generql resolution or

power of attorney authorizing an officer holding a particular position to file

complaints on behalf of the bank or financial institutions, shall be deemed to be the
specific resolution passes by the bank or financial institutions concerned, for the

purposes of these rules”.

6.1.1 The Committee noted that after initial scrutiny of the instant complaint, the
Directorate had pointed out to the Complainant Bank the said requirement of
explanation to the Rule 3{4) regarding authorization and vide letter dated 26t
June 2015, the authorized signatory for ICICI Bank submitted on a copy of power
of attorney whereby, ICICI Bank, a public Company incorporated under the
Companies Act 1956 and a banking Company within the meaning of the Banking
Regulation Act, 1949 authorized the Complainant in the matter, namely, Shri
Rajesh Iyer, the Chief Manager of ICICI Bank to file complaint in the matter.

In light' of same, the Committee viewed that the provision of the said Rule was
complied with while registering the extant case by the Director (Discipline} and
accordingly ruled out the said objection of the Respondent.

6.2 The Committee noted that the second objection of the Respondent that the
extant complaint ought not to have been entertained by the Director {Discipline)

and that in terms of provisions of Rule 5(4)(a) of the (Procedure of Investigations of




Professional and Otiller Misconduct and Conduct of .Cases) Rules, 2007, it was
required to be closed. As per the Respondent, the said iRule provides that if subject
matter of a complaint, in the opinion of the Director,|was substantially the same
with the previous complaint under his examination then the new complaint might

be clubbed with the previous complaint.

6.2.1 The Committee in this regard noted that jthere were three separate
complaint cases filed by three different Complainants namely, Shri Trideep Raj
Bhandari, Jedhpur (vide Form I dated 16th September 2014), the Deputy General
Manager, SBI, Com:'nercial Branch, Chennai (vide Form 1 dated 23rd May, 2014}
andi Shri Haricharan Reddy/ Shri Rajesh lyer, the Deputy General Manager /Chief
Manager, ICICI Bank Ltd., Chennai {vide Form I dated 17t April, 2015) against the
Resiaondent Firm. It was noted that the Director (Discipline) had on receipt of
Corr:lplajnt from ICICI Bank against the Respondent [Firm M/s Sarathy & Balu ,

con%s.idered all the three aforestated cases and after considering the allegations

raised in each case, viewed that the charges might relate to a common entity but
. I

specific charges had been raised in each case based on different sets of

information as available with them and according'ly, decided to register the

complaint separately instead of clubbing it with the thlen existing complaint.
|

6.3 The Committee noted that the third objection was in relation of Rule 12 of the
said Rules. As per the Respondent, the allegations \i;iere related to the period as
early as 2002-03. Further, CBI (BS&FS) Bangalore had seized their working papers
and accordingly, th;':lt the Director (Discipline) shoulq have refuse to entertain the
said complaints as ’%here was difficulty in securing pro’[per evidences.

i
, : |

6.!3.1 The Commitﬁtee noted that the provision state'd in the said rule relating to
Time limit on entertaining complaint or information’ Would be applicable when the
Director{Discipline) would be convinced that the Res_bondent would face difficulty
in securing proper evidence to defend himself bué in extant case, firstly the
Respondent did not make any such reference before Et.he Director(Discipline) while
filing his Written Statement in terms of Rule 8 01]- the Chartered Accountants
{Proc@ure of Inves!ﬁgations of Professional and Other Misconduct and Conduct of

Ve ;
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Cases) Rules, 2007 and secondly, the Respondent had indeed submitted various
documents including his working papers maintained in course of his audit while
submitting his written statement. In any case, it was noted that the Respondent
firm had resigned as Statutory Auditors of the Company after RBI had exercised
its powers under section 45JA and 45L of Reserve Bank of India Act, 1934 against
the Company on September 13, 2013, whereas CBI had seized its working papers
in October 2015 while the Director (Discipline) had forwarded the Complaint and
documents of other pending matters which were stated by the Respondent to be
similar in July 2014, May, 2015 and July 2015, Hence, there was sufficient time
available with the Respondent to arrange copies of necessary documents with him
for producing them in his defence. Hence, the Committee also I_'ule:d out the said

objection.

In view of above, the Committee rled out the preliminary objections as raised by

the Respondent and decided to proceed further on merits of the case.

7. The Committee noted that all three cases filed by three different Complainants
namely, Shri Trideep Raj Bhandari, Jodhpur (vide Form I dated 16th September
2014), the Deputy General Manager, SBI, Commercial Branch, Chennai (vide Form
I dated 2I3rd May, 20 14j and Shri Haricharan Reddy/ Shri Rajesh Iyer, the Deputy
General Manager/Chief Manager, ICICI Bank Ltd., Chennai (vide Form I dated
17th April, 2015) against the Respondent Firm are in respect of the same
Company under question, accordingly, the documents available in all the matters
have been considered while conducting the enquiry and arriving at a logical
conclusion. Accordingly, the Commuttee after considering the documents available
on record alongwith the oral and written submissions made by both the parties

before it, records its findings as under:-

7.1 The Committee noted that the first allegation alleged against the Respondent
no 2 was that the interest income recognised was inflated and that interest on Re-
fmance loans were mostly fictitious entries which the Respondent No 2 being the
‘statutory auditors failed to report as he failed to verify loan assets, documents,
legal rights to receive the interest and more importantly had not checked for

constructive receipt in the Bank account. The Committee also noted the reply of
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the Respondent brm—Lght on record vide his written s;meissions dated 31st May
201§ wherein he inter alia submitted that the Corrlplainant Bank had merely
chosen to raise allegation on basis of certain ‘F‘orlnsic Audit’ report without
investigation of individual facts/records. Further, He was under the genuine
impression that the :Company has been complying with the provisions relating to
Asset Classification, income recognition and provisioning requirements as the

Respondent-2 did not have any reasons to believe thatithe details/data provided to

the Respondent-2 |were incorrect. As regards Accounting Standards, the

Respondent firm toclk all possible steps to ensure compliance of all the relevant
Staridards and that the accounts have been prepared in compliance with the
prm;isions of the Corlqpanies Act, 1956. The Responderit firm was very particular in
verifying the compliance of the Directions issued by the RBI to the Company
rega!rding Income Recognition and Asset Classiﬁcationl. The Respondent was under
the :ﬁxm belief and genuine impression that the Company did not suppress any
information or misled the Respondent by providing him with false data and details
with respect to the accounts of the Company. (W-30)

7.2 The Committee, however on perusal of the ForenJic Report made available on
record by the Complainant Bank, noted the following: (C-23 to C-24)

‘It was observed, from records produced and from the financial statements
produced to us from 2002-03, the company is in the habit of showing arbitrary
disbursements by creating unsubstantiated entries in the books of account. The
oolmpany was infl !ting income and assets. The resuilt of this exercise is that the
stock on hire has been shown at a higher figure and the income from operations

been shown at a higher amount. The loan sanctioning process was never
Jollowed in case of fictitious / fraudulent loans. Mosti of the fraudulent loans were
in the nature of refinancing for which there was no cdsh out flow (no debit entry in
the bank statement).

Entries have been passed by various employees| whose limit, responsibility,

accessibility, powers etc.,, were not defined properly. Entries have been passed
without proper supporting documents. From some of the records produced before
us, @nouﬂaging of accounting and finance has stated prior to 1998.
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The methodology implemented by the Company was as follows:

. Identify non-performing assets; make false receipt for the same.

. Record a payment (Without actual cash flow) and treat it as a new loan under
refinancing of hire purchase agreement.

. On this asset create repayment schedules and over a period of time treat
these instalments as receipt in the hooks.

. Such receipts are again matched by equal amount of payment and assets are
inflated. For example an entry for Rs. 100 lakhs is created as a receipt of recovery
of loan account (NPA Account) and on the same day the entry for Rs. 100 lakhs is
shown as payment (Stock on hire) on the payment side.These two entries are put in
the same bank account. On the receipt entry, interest component is recognized as
income. On the payment side, a new asset is created. This asset is added to asset
module and a repayment schedule, say for 36 instalments is created. Every year,
12 instalments are accounted as instalment received. Though there are no receipts,
these 12 instalments are again shown as payment and 12 different assets are
created; Like these bad debts/non existing loans were accounted for instalments
from non-existing loans got accounted, income was inflated and new assets were
created with a ballooning effect(C-23 and C-24).”

7.3 The Committee noted that the Complainant in his rejoinder pointed out (R12-
R13) that the Company had been inflating loan assets as well as income over
many years and declared profits when they were actually incurring losses. The
losses incurred by the Company and the profit declared by them from Financial
Year ended 31.3.2003 is furnished in the following table:-

Inflated Assets (Rs in Cr}
Year Current Current Apparent % of
Assets assets inflated inflated
shown in the arrived current assets
Balance by assets
Sheet by the auditors
Company on
forensic
audit
2012-13 1895.20 235.68 1659.52 704.15
2011-12 1744.82 315.22 1429.60 453.53
2010-11 1606.21 291.36 1314.85 451.29
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2009-10 1423.18 246.06 1177.12 478.38
2008-09 1276.07 287.24 988.84 344.26
2007-08 1073.27 177.30 895.97 505.34
2006-07 I887.93 123.33 764.60 619.97
2005-06 754.37 97.14 657.23 676.55
2004-05 682.29 116.12 566.16 487.56
2003-04 557.21 66.86 490.35 733.35
2002-03 535.43 27.79 507.64 1826.44
Inflated Income {Rs in Cr)
Year Profit declared Loss . Apparent inflated
in the Balance arrived| by current assets
Sheet by the auditors

| : | Company on forensic
: audit |

2012-13 34.73 -163.62 198.35

2011-12 -} 31.62 -140.52 172.13

2010-11 70.87 -94.18} 165.05

2009-10 34.87 -78.87 113.74

2008-09 33.55 -65.56 99.11

2007-08 30.96 -74.28! 105.24

2006-07 25.36 -97.50 122.86

2005-06 27.11 -47.49 74.59

2004-05 24.10 -42.06] 66.16
- | _2003-04 21.58 -46.42 68.00
i 2002-03 19.11 -45.35 64.46

He |further stated that when the asset portfolio was large and the gap between
assets shown in balance sheet and actual position was very wide, and income had

been inflated manifold, the test check basis adopted by the auditors was
questionable and |showed that it was not logical and scientific. Also the

Respondent firm has been conducting statutory audit for more than 10 years
mciuding quarterly ireviews since it is a listed Company(R-13).

7.4 The :Committefl further noted that as per final forensic audit report dated
2815.2014 (C-19 to! C75), there was difference between turnover reported in the
VAT /Service Tax rétums and the turmover reported, in the financial statements
and no reconciliation was done. In respect of Corporate Loans/Refinance loans,
service tax on the interest receipts were not paid as these receipts were fictitious.
|
The Commissioner of Service Tax, Chennai passed an Order in November 2012 for
the period October,i 2005 te March 2010 demanding ;Service Tax of Rs.6.65 crores
Wtéresulﬁng or?' account of not levying Service tax on income earned through
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Re-Finance HP. Similarly, service tax of Rs.12.22 crores has been demanded for
the period April 2010 to March 2011. Even at this stage, the genuineness of the-
loan documents was not verified. Had the reconciliation been done then and there,
the inflated income and jts impact would have come to light. The audit firm has
failed to examine reason for such difference and non-payment of service tax.
Further, it viewed that SA 500, audit evidence and SA 530-Audit Sampling put
onus on the auditor to design his audit procedures, test checks in such a way that
he may be able to draw reasonable conclusion and reduce the audit risk to an
acceptably low level. It was noted that in extant case, there were allegedly fictitious
loans, fictitious entries-despite foreclosure of lease agreements, receipts being
shown although corresponding bank entries not available, and so on.

7.5 The Committee on perusal of above, noted that the Company had adopted
fictitious/bogus accounting methodology in respect of loans disbursed and interest
accounted thereupon due to which income from operations was shown at a higher
figure. It was noted that in extant case, the Respondent no. 2 had failed to bring
on record the documents based on which income and the assets from where they
were being generated were verified by him during the periods audited by him. He
failed to bring the bank statements based on which such an exercise was done
even if done on test basis. Under such conditions, it was clear that the Respondent
No 2 being the statutory auditors had failed to discharge his duties while
conducting audit of the Company as per the produced records/statements
whereby he not only failed to exercise due diligence but also failed to gather
sufficient evidences to form an audit opinion as he failed to report such
misstatement in the Financial Statements. Thus, in light of the same, in the
considered opinion of the Commiitee, the Respondent nol is held Guilty of
professional misconduct falling within the meaning of under Clauses (7} and (8) of
Part 1 of Second Schedule Chartered Accountants Act, 1949 for this allegation.

- 8. The Committee noted that in the second allegation it was alleged against the
Respondent No. 2 that being the auditor, he failed to report proper provisioning of
NPAs. The Committee noted the subimissions of the Respondent no 2 in this regard
wherein he submitted that he was under the firm belief and genuine impression

that the Company did not suppress any information or misled him by providing

v
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falsé data and details with respect to the accounts of the Company. As the
Respondent did not come across any instance of non-compliance of any of the
above, the necessity to file exceptional report to RBI did not arise from the
Respondent's end asI Statutory Auditors of the Compa.\Jlxy. {(W-30)

8.1 The Committee in this regard noted that the forensic audit report as discussed

in para 7.2 and 7.3 above along with the one discussed here-under (C-24):-
“The Company was having loan assets most of which were non-performing assets.
The Company had)| borrowed loan from Bank Apart:f from this the Company has
aléo taken deposits from public. In 1998 there was d mismatch between liabilities
to:assets to the filne of around Rs.265 crores. By creating falsified entries the
Cémpany inflated tncome and assets over a period of 14 years. The Company had
otg!tained loans to the tune of Rs.1200 crores apart from the subordinate debt and
dé:bentu:res of Rs.208 crores as of September 2013.: All the public deposits were
reipaid before 2011 and in the various internal note;s, the Managing Director has
stated that the Company’s risk profile is very low because they have closed all
ptitblic deposits {nJed not face wrath of public or Police due to crimina! liabilities).
Since it has borrowed from banks who are all learned and knowledgeable.”

| i
8.2 The Commjtte;g noted that various SAs viz SA 500, audit evidence, SA 505-
External confirmatién, SA610 and 620 Using Work of Internal Auditor Or Auditor's
Ex[?ert together put onus on the auditor to design his audit procedures, test

cheicks in such a way that he may be able to draw reasonable conclusion and
rediuce the audit risk to an acceptably low level. It was noted that in extant case,
the Respondent had failed to bring on record the documents based on which the
Respondent no 2 véras able to convince himself that! he had obtained sufficicent
audit evidence to arrive at conclusion as to whether tfhe financials audited by him
were reflecting truej and fair view of the Company’s assets, liabilities, income and
expenses. It was noted that though the Respondent had argued to have relied
upon the management of the Company but it failed tto bring on record either the
management representation letters or confirmation o:btainecl from third parties to
establish that the Respondent had indeed extejhded its audit procedures
J)@m‘atdy to recfiuce the audit risk to reasonable ievel. Under such conditions,
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it was clear that the Respondent No 2 being the statutory auditors had failed to
discharge his duties while conducting audit of the Company as per the produced
records/statements whereby he not only failed to exercise due diligence but also
failed to gather sufficient evidences to form an audit opinion on the Financial
Statements. Thus, in light of the same, in the considered opinion of the
Committee, the Respondent no 2 is held Guilty of professional misconduct falling
within the meaning of under Clauses (7) and (8) of Part I of Second Schedule
Chartered Accountants Act, 1949 for this allegation.

9. The Committee noted that in third allegation it was alleged that the
Respondent no 2 being the statutory auditor of the Company had failed to
reconcile turnover reported in the ST/VAT returns and that the Company had
been legally challenging the vires of levy of both service tax and VAT and the
litigation went up to the Hon'ble Supreme Court of India and ultimately got settled
as late as in December, 2010. In the meantime the Company was offering only
certain portion of its income for the levy claiming exemption for the balance.
Further, the Respondent-2 verified the relevant returns including subsecquent
correspondence with Departments in detail, and also the payments made towards
the same to arrive at the Respondent’s satisfaction but verification of the records

produced did not reveal any variation so as to draw their attention.

9.1 The Committee also noted that the Complainant in his rejoinder (R-13)
pointed out that there was difference between turnover reported in the
VAT/Service Tax returns and the turnover reported in the financial statements
and no reconciliation was done. In respect of Corporate Loans/Refinance loans,
service tax on the interest receipts were not paid as these receipts were fictitious.
The Cormmmissioner of Service Tax, Chennai passed an Order in November 2012 for
the period October, 2005 to March 2010 demanding Service Tax of Rs.6.65 crores
mainly resulting on account of not levying Service tax on income earned through
Re-Finance HP. Similarly, service tax of Rs.12.22 crores has been demanded for
the period April 2010 to March 2011.

/€
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9.2.The Committee further noted that the forensic audit report provided as under

(€29): ;
“The Company was bound to pay Service Tax and Value Added Tax in respect of

Iea!se rentals and hire purchase loans. But only in few,cases such taxes have been

paid. In case of fraudulent loans no tax or duty was paid on the pretext that such
financing was a refinance. More than 70% of lo[an portfolio was reftnance,
Normally in case of refinance, margin and rates of zl'nterest are to be fixed at a

hig;her rate which was not Jollowed.

Inrespect of Corporate loans/refinance against exifsting assets, service tax on
interest receipts were not paid as these receipts were! Jfictitious. Show cause notice
wcis issued for on (12 April, 2011 by service tax department on non-payment of
service tax in connéction with interest collected on reﬁ!nancing loans. It seems both

the internal audit and statutory audit have missed o]ht this crucial fact leading to

ﬁi{iging of aooountsl.” :

|
9.3 The Comrnitteie in this regard noted that since the interest receipts were
fictitious, its effect on service tax liability would have been cascading which the
Respondent failed to identify and point out the same in his audit report. Under
such conditions, 1t- was clear that the Rcspondent No 2 being the statutory
audators had failed to discharge his duties while conducnng audit of the Company
as .per the produced records/statements wherebyl he failed to exercise due
d.thgence. Thus, in light of the same, in the considerdd opinion of the Committee,
the| Respondent no 2 is held Guilty of professional misconduct falling within the
ing of under Glause (7) of Part I of Second Schedule Chartered Accountants

Act, 1949 for this allegation. : I

| , |
10. The Committee noted that in the fourth allegation, it was alleged that the
Respondent No 2 .bemg the auditor had failed to report about related party
transactxons undertaken by the Company but wcre not reported as per the
requn'ements of AS 18 cspecially in relation to c;ompames directly/indirectly
controlled by Managing Director. It also noted thc submissions of the Respondent

nof2 wherein he had submitted that in terms of rtlequirements of CARO issued
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under Section 227 (4A) of Companies Act, 1956, statutory auditors were required
to report contracts for purchase/sales of goods, materials and services entered
into by the Company with directors/relatives/entities in which directors were
interested in terms of Section 297 of the Companies Act 1956. Section 299 laid
down the procedure that such disclosure must be made every year in Form 24AA
or in Board Meeting. Further, it was the duty of the Directors to make the
disclosure under Section 299 of the Act for compliance of Section 297 or 300 of the
Act, Therefore in order to report the same, the Statutory Auditors relied upon (i)
the annual disclosures made by the directors pursuant to the provisions of Section
299 of the Companies Act, 1956 in Form 24AA that was placed by the respective
director before the Board at the beginning of every financial year (ii) minutes of the
board of directors and (iii) the entries made by the Company in Part I and 1I of the
Register of Contracts maintained as per the provisions of Section 301 of the
Companies Act, 1956. The Respondent no. 2 reproduced the abstract of SA 550,
‘Related Parties’, in order to defend while stating the role as statutory auditors.

10.1 The Committee further noted that the forensic report had stated in this
context as below: (C-58 to C-60)

“Rentals paid to Bombay Properties of Mr. Farouk Irani

The Rentals Paid to Mr. Farouk Irani, the Managing Director through Instant
Consumer Credit Ltd., Chennai-600002 (One of the Satellite Companies of FLCI) for
the premises at No. 103, Rustom Court, Dr. A.B. Road, Worli, Mumbai-400025, is
annexed in Annexure 39, which works out to Rs.3,21,05053/-. These Renlal
Payments have been accounted in FLCI as Service Charges paid to Instant
Consumer Credit Ltd from 01.10.2003. Up to 30.09.2003, it was directly paid to
First Business Centre.

FLCI rented a premise in Worli, Mumbai for its operations which is a portion of the
residence of Mr. Farouk Irani and rent was paid from FLCI from 1998 to 2004.
However, this fact was not disclosed to the Board of Directors even though he was
a related party to this transaction and an exorbitant rent was paid. “

Post Year 2004, when the requirement as per financial reporting insisted upon the
reporting of amount paid to MD under various activities, MD instructed that the
payment of rent to route through Instant consumer credit private limited was paid
through the satellite company for wiich a service agreement was entered with First
Business Centre, a propriety company of Mr. Farouk Irani.

1
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5.1;3.4 Deals with first Business Centre & Instant Consumer Credit P. Ltd.
Chiennai (C-414)

On! 01.12.2010, First Business Centre (reportedly a? Proprietary Concern of Mr.
FaYouk Irani, the Managing Director of FLCI) entered into a lease agreement with
Ingtant Consumer (Credit Ltd for the premises. The aforesaid Lease Deed was

sagned for First Business Centre with the following referenoe

"S:gned and delivered by the within named First Business Centre, a Proprietorship
ooa:npany by its AutLonsed Signatory Mr. Farouk frani”

Ohfservation on le'.!tse deed (C-415)
“All the Rental payments to Instant Consumer Credit Ltd are with Service Tax. The
Invo:ce isona A—4 Plain Paper. The Rental invoice lraised by Instant Consumer
Credlt Ltd. had been signed by Mr. Sivasubramaniam, who had signed with a
de'szgnatwn of Manager- Accounts. The same personI had signed the voucher for
FL,CI as Maker. He is an employee of FLCI with a designation of Manager ~
Aocounts and had ’been handling all the accounts an‘d finance related activities of
these Satellite oom}pames He was making the voucher Jor FLCI and the voucher
had been authorized by R. Srinath and L. Sivaramaknishnan. No Board Resolutions
and no Related Party Disclosure have been made”.

10.2 The Committee further noted that the Company had paid Interest on these
to the concerned parties as mentioned below. Summlary of Total selected parties
transactions between 2002-03 and 2012-13 are furnished below:-

SINo. Name of the Person/Institution Amount
1. Dr. AIC . MUTHIAH 62,94,278
2. MAC PUBLIC CHARITABLE TRUST 2,35,00,000
3, BALAKRISHNA TRUST 12,30,111
4, BALAVINAYAGA TRUST 12,62,029
5. MAC EDUCATIONAL FOUNDATION 2,13,403
6. MAM| SUBRAMANIA CHETTIAR EDUCATIONAL 22,930
TRUST
7. DEVAKI MUTHIAH 86 ,57,192
8. VALL] ARUN 23,34,462
9. ABIRAMI JAWAHAR 4,48,117
10, ARUN A.R.M 428,398
11, ASHWIN C. MUTHIAH 8,711
12, M.A. CHIDAMBARAM 55,281
13. VIKRAM ARUN 1,80,250
14, VILASHINI ARUN 2,04,000
15. BRAINWAVE BIOSOLUTIONS LTD 49 28,726
16. VALLINGRO EXPONENTA LIMITED 5,00,000
17. JAWAHAR VADIVELU 35,86,961
18, NATIONAL TRUST HOUSING FINANCE LIMITED 1,35,13,244
19. VISHWANATH TUMU 20,986,247
& :
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20. MAHARAJ JAI SING 28,04,228

21. V.S.DHANSEKAR 92,000

10.3 In this regard, considering the submission made by the Respondents No 2,
the Committee was of the view that the plea of the Respondent that onus of
declaration of related party transactions rests upon the declaration made by
directors of the Company was not found to be acceptable in the context of other
irregularities in the financial statements being pointed out, It further noted that
from paragraph 11 to paragraph 17 of SA 550, Related parties which requires the
auditor to perform audit procedures and related activiies for identifying risk of
material misstatement due to fraud or error that resulted from related party
relationships and transactions. It was viewed that if the amounts were paid as
interest on FDs or debentures held by related party, rent paid on properties held
by the Company whose proprietor was MD of the Company and the Respondent
Nol merely relied on Form 24AA which was for the purpose to comply with sec
301 of Companies Act, 1956 and not for complete verification in relation to
disclosures required under AS 18. This indicated that Respondent No. 2 did not
comply with requirements of Para 15 of SA-550 on ‘Related Parties’ which
provides for the alertness to be maintained by the auditor for related party

information when reviewing the records or documents when it states as follows:

“During the audit, the auditor shall remain alert, when inspecting records or
documents, for arrangements or other information that may indicates the existence
of related party relationships or transactions that management has not previously
identified or disclosed to the auditor. (Ref Para A22-A23)

In particular, the auditor shall inspect the following for indication of the existence of
related party relationships or transactions that management has not previously
identified or disclosed to the auditor.

(a) Bank, legal and third party confirmations obtained as part of the auditor’s
procedures,

(b) Minutes of meetings of shareholders and of those charged with governance,
and

{c)  Such other records or documents as the auditor considers necessary in the
circumstances of the entity.

&
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If the auditor identifies significant transactions outside the entity’s normal course
of business when performing the audit procedures réqut'red by paragraph 15 or
thror'zgh other audit procedures, the auditor shall inquire of management about, {Ref

Para A24-A25)

(a)l The nature of these transactions and (Ref Para A26)

{b)l Whether related parties could be involve {Ref Para A27)”

10/4 The Committee also noted that in the notes to ;ccounts forming part of the
Audited financial statements, the particulars of transaltctions held with the related

parties are required to be disclosed as per the requirements of Accounting
Staﬂdard 18. However, it was observed from the financial statements of various
years including periods wherein the Respondent No. 2 had conducted audit that
theirernuneration d / or interest paid to former| MD Mr. Farouk Irani was

discllosed but neither Mr. A C Muthiah, a former chairman, his family members

(wife, son, daughtertin-law, daughters, sons-in-law), relatives and their interested

concerns were disclosed as related parties nor any transactions held with them
during the period 2002-03 and 2012-13 were diéclosed under related party
disrllosures. Further, the Special Audit Report of M/s N.C. Rajagopal & Co which
was submitted by the RBI was also considered. From the executive summary of the
report, it was noted that the then Managing Director, Mr. Farouk Irani and his
relaltivcs had also {invested in the Company through an account termed as
“FACTORS” wherein transactions in the nature of bills re-discounting, Investment
certificates and current account transactions had been taken to earn returm on
funds infused by them. It was reported that the total of such returns earned by
Mr. Farouk Irani and his relative amounted to Rs. 14/89 Crores over last 11 years
coniunenci.n'g from ¥.Y.2002-03. In other words, there were related parties (apart
from the Managing Director) viz. his relatives and he transactions were taking
plaf:e with them during the span of 11 years. However, neither such parties nor

thef transactions that took place with them were disclosed in the financial

sta'{ements.
i |
10.5 Thus, the Cdmmittee was of the view that the Respondent No 2 being the
statutory auditor of the Company for the F.Y. 2002-03, 2003-04, 2004-05, 2008-
i
09, 2009-10 and 2010-11 had failed to exercise his professional scepticism to

. | .
identify the information that would have indicated the existence of related party

@
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relationship or transactions held with them as disclosed in the forensic audit
report. Accordingly, in light of the same , the Committee held the Respondent No 2
guilty of professional misconduct falling within the meaning of Clauses (7) and (8]

of Part I of Second Schedule to the Chartered Accountants Act, 1949 with respect
to this charge.

11. The Committee noted that as regard fifth allegation that discrepancy of
reporting inflow and outflow of funds in bank statements was not reported by the
Respondent no 2 in his audit report for various years; the Respondent No 2
submitted that as at 31.3.2013 the Company had over 50 bank accounts with
various banks, excluding short term loans. The Respondent no 2 obtained Balance
confirmations from most of the Banks in respect of current, cash credit, short term
loan, escrow account, dividend a/c, interest warrants a/c etc. and checked with
the Bank reconciliation statement and book balances. Some of the bank
statements were not produced to him due to the fact that those accounts were
inoperative for a long period. Further, he stated that the bank reconciliation

statements were verified and no long pending/suspicious entries were seen.

11.1 The Committee in this regard noted that the Respondent appeared to have
submitted with respect to audit conducted by him in respect of bank balances
when he was collecting third party confirmations. However, he was also required to
undertake verification of material transactions based on bank statements. The
findings of forensic report as produced in paragraph 7.2 and 7.3 above indicated
the operandi modulus through which fraud was being conducted. If the
Respondent would have undertaken audit with reference to bank statements in
respect to material transactions, he would have been able to uncover the fraud
quite earlier. It was accordingly, viewed that the Respondent No 2 being the
statutory auditor of the Company for the F.Y. 2002-03, 2003-04, 2004-05, 2008-
09, 2009-10 and 2010-11 had failed to exercise his professional scepticism to
report discrepancy in inflow and outflow of funds in bank statements. Accordingly,
in light of the same, the Committee held the Respondent No 2 guilty of professional
misconduct falling within the meaning of Clauses (7) and {8) of Part I of Second

/&S/cl@le to the Chartered Accountants Act, 1949 with respect to this charge.
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12. The Committee noted that in the sixth allegation it was alleged that the
foreclosure of lease was directly accounted as income whereas corresponding
write oi‘ff of assets was not accounted and lease agreements on ‘such transactions
had not been properly verified by the Respondent No 2 who acted as statutory
au%iitorsf of the Company for the periods stated below:

| Financial Amount (Rs in
’ Year Cr)

2003-04 20.33

2009-10 22.65

12!.1. The Committee in this regard perused the Forensic Report, wherein it was
intf;er—ali,a reported Ias under: - (C-25 to C-26)

“}’i"LCI entered into two major leasing transactions in. 1999-2000 with approval of
the Board. i.e., {a) with IRFC amounting to Rs. 7,500 }rakhs for purchase of railway

w&gons and (B) with TNEB for Rs. 4044 Lakhs towards installation of meters.

In respect of lease|asset pertaining to IRFC, secured|debentures amounting to Rs.
7500 lakhs were issued in favour of four banks / Institution lead by UTI. Average
ralte of interest on such debentures was around 11.5%. As per the agreement,
debentures would %e redeemed in half yearly instalments. The instalments amount
w!as matched to hcilf yearly lease rentals due to be received from IRFC.

The Lessee namely IRFC pre closed the lease by paying Rs. 3840 Lakhs in
February 2003 arl.d Rs. 1828 Lakhs in April 2003! While Rs. 1828 Lakhs was
directly accounted as income, Rs. 3840 Lakhs was kept in debtors suspense
account. There is %o mention in the Board minutes about the Pre-closure. Normally
w?wn! the lease isjpreclosed, leased asset in books |should have been written off
along with losses|if any in financial transactions. Instead Rs. 1828 Lakhs was
af:oounted as income. In respect of other receipt, Lelase repayment schedule was
allowec? to run a.g per original schedule and noticnal rental incomes including
ﬁ’nandal charges tvere taken into profit and loss awlount. Thirteen Demand Drafts
a‘mount‘ing fo Rs.|41,49,41,772/- from the year 2005 to 2008 were taken from
S}‘ate Bank of Sti.zura.shrra (row State Bank of II dia}. These payments were
recorded as HP lloan in books (Stock on hire). In the payment voucher, it was
mentioned as HP loan to different parties like Victory|lron Works, Asian Electronics,
Solar Busi-Forms itd, Indo-fil Chemicals Ltd, etc. Actually these drafts were drawn
frf'om FLCIA/c in .IS‘tate Bank of Saurashtra fauourin[t; *FLCI A/ c UTI Bank”. These
d'raﬁs were deposited in UTI Bank and receipts wereé accounted in books as money
£ ceived from IRFC on due dates. This was done to jadjust lease rental bills (since
the lease was not|pre closed in the Books} and to honour half yearly redemption of

(
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debentures. Actually, debentures should have been pre closed in 2003 itself but
was delayed as pre closure receipts were diverted, '

The other Lessee TNEB pre closed leasing transaction in two tranches viz., one in
April 2002 by depositing Rs. 3,838 lakhs and another in October 2002 by
depositing Rs. 714.81 lakhs. Total loss incurred was around Rs. 1132 lakhs which
was not accounted. Instead lease rentals were allowed to run as per the original
tenure and income was recognized. Receipt of lease rental on due dates were
manipulated as usual through pair of receipts and payment of equal amount. The
company was not providing depreciation as per Companies Act in a consistent
manner. The major portion of depraciation fie the WDV) in respect of assets leased
and foreclosed were charged to Profit & Loss account of the financial Year 2009-10
Vide Annexure 5. Abnormal charge off depreciation in books of accounts was
neither doubted/questioned by audit committee nor by statutory auditors. No
specific note as required by accounting standards was also furnished in annucl
accounts.”

12.2. The Committee further noted the submission of Respondent No 2 in this
context wherein he had submitted that proper accounting treatment was given in
the books of accounts wherever there were pre-closure of leases and with regard to
the two lease transactions referred to in the complaint, he neither came across any
document on record to suggest foreclosure nor was there any specific observation

in the internal audit report for the respective years about any pre-closure.

12.3. The Committee on perusal of documents on record noted that the two major
leasing transactions of Rs, 7500 lakhs and Rs. 4044 lakhs were alleged to be
foreclosed in financial years 2003 and 2004.However, the Respondent denied to
have any knowledge of such development in such transactions. It was viewed that
the similar value of debentures had been issued against the stated size of the
leased asset which were significant. It further noted that paragraphs 5 and 8 of
AAS 13, Audit materiality, then applicable states as follows:

5. the concept of materiality recogritses that some matters, either individually or in
the aggregate, are relatively important for true and fair presentation of financial
information in conformity with recognised accounting policies and practices. The
auditor considers materiality at both the overall financial information level and in
relation to individual account balances and classes of transactions. Materiality
may also be influenced by other considerations, such as the legal and regulatory
requirements, non-compliance with which may have a significant bearing on the
%M information, and considerations relating to individual account balances
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and relationships. [This process may result in different levels of materiality
depending on the matter being audited.

8. Materiality should be considered by the auditor when -

(a) Determining the 1c:d.‘w's, timing and extent of audit procedures”

124 The Committee noted from the above, that an auditor is required to consider
matériality of transactions and its bearing on Financial Statement to determine the
natulre, timing and extent of audit procedures to be adopted by him. In the extant
case, it was observed that value of assets as well as liabilities i.e. Debentures held
agaii-xst such agreements were significant, hence, omitting to consider them to
dete:rmine the nature of audit procedures to be adopted for verification has led to
multiple mis-statements in the Financial Statements|such as non-recognition of
losses against such lease agreements and recognition of non-existing hire
purchase loan. Thus, the Committee was of the considered opinion that the
Respondent No 2 had not only failed to obtain sufficient information to detect
mat:én'al mis-statement appearing in the financial sJatements but also failed to
exeﬁcise due diligence in performing his professional duties while failing to gather

ufﬁment information to form an opinion Accordmg1 in light of the same , the
Committee held the Respondent No 2 guilty of professxonal misconduct falling
within the meaningof Clauses (5}, (7) and {8} of Part|I of Second Schedule to the
Chartered Accountants Act, 1949 with respect to the charge.

13. The Committee noted the next charge was related to statutory violation of

Section 26938S of tlne Income Tax Act 1961 and payment of interest (without
deduction of tax at|source), cash expenses and reimbursement of expenses, and

that during the period under review from 2002-03 to 2012-13, loans were received

in c:ash and repaid in cash to an account called “factors”. Interest was paid in cash
witl::lout deduction of tax at source. This account was controlled and operated by
Manhaging Director } Relatives. This was neither repolrted in Tax Audit Report nor
disé:losed under CA'lRO Report .Further, expenses paid in cash, violating section
40A (3) of the Income Tax Act, 1961 were also not reported. Managing Director and
othér key personnel were paid certain allowances in cash on which tax at source
was not deducted. [No permission from Board was on record. Such payments to

MD were also not djlsclosed in the notes to accounts.
I
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13.1 The Committee noted the submissions made by the Respondent No 2
wherein he had inter-alia submitted that his working papers did not contain any
details of interest paid to Managing Director and random verification of expenses
account did not reveal specific instances of rate of interest being debited to other
heads of expenses. No specific reporting by Internal Auditors was seen in this
regard. Furthérmore, the allegation stated “this account was controlled and
operated by Mz:inaging Director/relatives” but as far as the audit conducted by the
Respondent no 1 was concerned, he did not come across instances of cash
payments /receipts in violation of section 40A (3)/269 88 of the Income Tax Act
1961 as his audit process did not reveal any details of accounts controlled and
operated by Managing Director frelatives.

13.2 The Committee in this regard noted the relevant extracts of forensic audit

reporting the allegations made are read as under (C-30):

“Observations on payments / Receipts Vouchers:

Accounts department of the Company have prepared payment vouchers purporting
to be made through account payee cheque. Following discrepancies were noted.

{a) Beneficiary as per voucher is different from the one appearing in Bank
statement,

(b) Cash unthdrawals through various persons {under different account heads)
were noticed.

(¢} In some cases there was no debit {outflow of funds] in bank statement but mere
entries in books of accounts. The ¢heque numbers mentioned in such fransactions
were unused cheques.

(d) In case of cash withdrawals actual beneficiary could not be identified/
determined.

Details of our observations are presented below:

Expenses were accounted for which no supporting documents were available. We
are informed that some of these amounts had been paid towards incidental
expenses. Annexure 10, Copies of such vouchers have been enclosed.

Transactions has been recorded under various heads of accounts though they are
stated to be related to salaries and wages, the amount has been withdrawn from
the bank through Self Cheque and disbursed to Employees in cash. Annexure 11

}/@/
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Certain expendituré incurred in cash have been accounted as bank payment (with
payee’s name). But|chegues were issued as bearer cheques {cash were withdrawn)
Annexure 12 i

|
Brokerage on Fieri deposits were paid through branch imprest pretty cash for
which no supporting is available Annexure 13

On comparison of [bank book maintained by the company and bank statement,
certain payment have been recorded as payment to branch imprest in books
whereas bank stalJement shows such payments as payment to Instant Consumer
Crliedit (P) Itd. GreyAaund Finance (P) Ltd. Annexure 14", (C-30)

13‘:.3 The Committlle further noted that immediate previous statutory auditors for
the|period 1999-2002 had certain audit issues with management (224 Para C-387)
tha:t inter alia include ‘Non-availability of debits and credits in Bank statements’.

in 1".he year 2002, they resigned from the position of statutory auditors. Forensic
Audit Report further states in this regard as under (C-51):-.

“{iii} Current Account Transactions

Under this transaction, there are certain ad-hoc reteipts/payments made by/to
Mr. Farouk Irani and/ or his relatives. Such transactions are treated like current
account transactio}l and interest is being calculated|on daily balance. A monthly
Jurnal Voucher is passed for the balances lying in such account and TDS is
d,leducted only for this type of journal voucher passed.

{ 01/04/2012 | Bank A/cDr. 100000
: To Factors A/ ¢ Cr] 100000

01/07/2012 Interest A/ ¢ Dr. 3000
To Factors A/c Cr] | 3000

The actual beneﬁci:-iary could not be identified / ascertained as the withdrawals
were made by self/ cash cheques.

List of Cash/sel

cheques issued through Factors Accounts is quantified in
Annexure 29

i N

'I‘he listed payments vielated the provisions of Sectior:1 26958 and 2691 {Acceptance
a;nd repayment of|loans and deposits) of the Incomeitax Acl. The Form 3CD for the
reporting period does not refer to these exceptions. {C-51}
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General Suspense Account:

“A suspense account is maintained by the Company under the GL Code: 162851
GL Description: General Suspense Account. We have been informed by the
company officials that the above ledgers are used for payments made to former MD
for meeting his personal expense. This account is also in the nature of Loans and
Advances and this account shows nil balance at every year end. Since it also
comes under purview of Loans and advances, it also attracts the provisions under
Section 269SS and Section 269T of Income Tax Act, and it requires reporting under
Section 301 register. In certain cases even though the general suspense ledger
shows corresponding receipts, the above receipts could not be found with bank
statements. On further perusal of bank book it has been found that the above
receipts are book entries and nullified by way of another receipt entry in factors
accounts in bank book.” {C-53}.

13.4 The Coromittee also noted that similar allegation was made with respect to
interest paid to Mr. Farouk Irani & family members under paragraph 5.4.2 of
Forensic audit Report (C-37 to C58) and thus found the submissions of the
Respondent No 2 that no instances of cash payment/receipts in violation of
Income Tax Act 1961 were noted by him was in conflict to the findings of the
forensic audit report which has revealed number of instances relating to violation
of the said statutory regulation. Further, in the absence of management
representation letter of the Company declaring the quantum of cash expenses
undertaken by it, it was viewed that the plea of the Respondent no 2 that he being
the statutory as well as tax auditor did not come across such instance was not
found acceptable. It was noted that there were numerous instances as mentioned
in preceding paras which established beyond doubt that the Respondent No 2
failed to obtain sufficient information to express opinion as well as to exercise due
diligence in discharging their duties. It was further viewed that the Respondent
should have at least bring on record the figures that were certified by him and the
degree of verification conducted by him in respect of the same to establish his
bonafide. However, the Respondent failed to bring any such defence on record.
Accordingly, inlight of the same , the Committee held the Respondent No 2 guilty
of professional misconduct falling within the meaning of Clauses (7) and (8) of Part
I of Second Schedule to the Chartered Accountants Act, 1949 with respect to this
charge.

L&
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14! The Committeé noted that in the next allegation, it was a]léged that the

Respondent No 2 be{ng the auditor failed to report fictitious and fraud loan entries

and|also that if he acting as the statutory auditors applied the procedure given in
the Istandard on auc'iiting, the fraud perpetrated by tHe Company could had come

to t.l:1e knowledge of L.he lenders and debenture holder. Thus, the Respondents had
faile%d in their duties as auditor in not complying with the stated standard of

aud_ﬂiting. i

14E.1 The Committee noted the submissions of the Respondent no.2 whereby he
hadE submitted that| the audit test checks performed: by him did not reveal any
suci'l fictitous assets or recoveries in the accounts :and his audit team certified
Barglk Reconciliation' statement every year and obtained confirmations from bank
and' nothing unusual had come to his notice. Therefore, there were no reasons for

hun to suspect that{the company had boosted its ass«%:ts artificially and portraying

|

14.2 In this regard, the Committec was of the view !that though the Respondent

false net worth in any of the financial years. .

no.2 had conducted the statutory audit of the Company for over a long period yet
he failed to bring O‘L!it the fraud which had occurred by way of inflating the assets
and the income. It \i':ras noted that RBI had been able to unearth entire fraud based |
on its examination of records from Aupust 26, 2013 to September 10, 2013. 1t was
vie‘fved that if the Respondent no. 2 while acting as the statutory auditor had
app{]jed due and relevant audit procedures properly, the fraud perpetrated by the
Company could have been unearthed and the loss to the banks to a tune of Rs.
12l|2.36 crore coul;d have been avoided. Thus, in the considered opinion of the
Cormnmittee, the Respondent No. 2 had not only failed|to exercise due diligence but
also failed to gath;%r sufficient information to form! an audit opinion and was
accordingly held gdilty of professional misconduct falling within the meaning of
c]a;flses {7) and (8) of Part I of the Second Schedule to the Chartered Accountants
Actg, 1949 for this allegation.

15. The Committ!ee noted that the next allegation was that of audit being

. ; i .
coriducted on the basis of Oracle software which was subject to manipulation, the
Reélpondent submitted that he was under the bona fide and genuine impression,

thit the list generalted by the system provided to him during the course of their

'
&
'
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Audit with respect to HP/Lease/Loan accounts contained all the genuine
transactions. Only during September, 2013 when RBI issued prohibitory order to
the Company and the confessions made by the Managing Director to the Bankers
admitting the manipulations of books of account as was reported in a section of
the press, he was shell shocked and taken by surprise when he realized the fact he
was cheated and duped by the company’s dubious and ingenious scheming all
these years, in spite of their meticulous audit programme and care to comply with
the requirements of Standard Audit procedure followed in the industry. Further,
only from the RBI’s interactions, he understood that the software used by the
company was customized to suit the accounting/ reporting requirement of the
company and each entry was assigned a system tag so as to enable the company
to segregate the real and fabricated transactions at any point of ime by means of
BQL at the back end. As per him, the Chief Financial Officer and the Managing
Director of the Company had intentionally, deliberately and with malafide
intentions had fabricated certain transactions and provided the Respondent the
wrong list/reports on accounts that were generated using the software highlighted
by their Special auditor.

15.1 The Committee in this regard noted that the Forensic auditor in his report
clearly provided as under :(C21)

“The financial Accounting and Asset data of First Leasing Company of India
Limited (FLCI) are maintained in Oracle data base. The software used by them is
proprietary one and it lacked security controls. The data was altered and modified
over a period of time through back end process. This mainly helped Company to
manipulate records. We were able to extract the data from the year 1999 onwards.
Audit of data base reveals that data base has been replicated twice or thrice so as
to modify or delete certain records and prepare MIS Reports according to the need.”

It is also noted that SA 315 also provides under:

*The auditor shall obtain an understanding of the information system, including the
related business processes, relevant to financial reporting, including the following
areas: {a) The classes of transactions in the entity’s operations that are significant to
the financial statements; (b) The procedures, within both information technology (IT)
and manual systems, by which those transactions are initiated, recorded,
processed, corrected as necessary, transferred to the general ledger and reported in
the financial statements; (¢} The related accounting records, supporting information
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and |speciﬁc accounts in the financial statements that jare used to initiate, record,
proc?ss and report tr%msactions; this includes the correction of incorrect information
and {how information, is transferred to the general ledger. The records may be in
either manual or electronic form; (d) How the infomaﬁon system captures events
and conditions, ot er than transactions, that are Iigniﬁcant to the financial
statéments; (e} The financial reporting process used to prepare the entity’s financial
statements, induding significant accounting estimates and disclosures; (f) Controls
surrounding journal bntries, including non-standard journal entries used to record
non-ireairtirlg, unusual transactions or adjustments

!
1

21} In understanding the entity’s control activities, {the auditor shall obtain an
understanding of hdw the entity has responded to risks arising from IT. (Ref:

'lks arising from IT (Ref: Para. 21) A95. The use of IT affects the way that control
activities are implethented. From the auditor’s perspective, controls over IT systems
aré effective when fhey maintain the integrity of information and the security of the
data such syst process, and include effective general IT-controls and
application controls. A96. General [T-controls are policies and procedures that
relate 'to many ap}olicaﬁons and support the effective functioning of application
controls. They appl_b to mainframe, miniframe, and end-user environments. General
IThoontrots Identifying and Assessing the Risks of Mate:zrial Misstatement 37 SA 315
that maintain the integrity of information and securiity of data commonly include
oo]_ntro.ls% over the following: ¢ Data center and nﬁ‘ztwork operations. ¢#System
so_'ftware acquisition, change and maintenance. ¢Program change. #Access
se'curity. éAppIicati}m system acquisition, developmem't, and maintenance. They are
generally implemented to deal with the risks referred to in paragraph A5S6 above.
A97. Application controls are manual or automated procedures that typicaily
operate at a business process level and apply to [the processing of individual
applications.”

15.2 ’i‘he Committee however noted that the Respondent no. 2 has not brought
on irecord any submission to show how the risk assessment was carried out by
hmi in this context. Under such conditions when he had acted as the statutory
aucliitor df the Company for the F.Y. 2002-03, 2003-04, 2004-05, 2008-09, 2009-
10 |and 2010-11 together with the findings as made out in the Forensic Audit
report, it was clear that the Respondent No 2 being the statutory auditors had
failed to discharge |his duties while conducting aud}t of the Company with due
diligence. Thus, in light of the same, in the considered opinion of the Committee,
the Respondent no|2 is held Guilty of professional misconduct falling within the
meaning of under Clause (7} of Part I of Second Schedule Chartered Accountants

Act, 1949 for this allegation. !
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16. The Committee also noted tﬁat the Complal:rlant vide his letter dated 31st
December 2020 had submitted the information about internal investigation as
sought alongwith status of pending CBI case, It was stated that the Complainant
Bank conducted an internal investigation report of the accounts in March 2015
and based on the findings of the investigation it was observed that the Company
had created fictitious assets in the books and resorted to falsification of accounts
to show inflated income and assets to avail higher credit limits from the banks.
The bank did not observe involvement of any staff in perpetration of fraud. Based
on the learnings from this case, the bank had strengthened the internal process of
enhanced due diligence framework for all NBFC clients, With respect to status of
case filed by CBI (BS&FC), Bangalore' during December 2015 against various
individuals relating to the Company, it was noted that the Complainant of
DC/764/2018 had reported that the stated FIR inter-alia include both the
Respondents of the Respondent Firm M/s Sarathy and Balu and the said FIR was
registered on 8t January 2016. It was further reported that the CBI had
conducted investigation and final report was filed before the Honourable Court of
Additional Chief Metropolitan Magistrate, Egmore Chennai and as per the final
report there were 26 accused persons who were charge sheeted including the
Company, its officials and statutory auditors wherein Respondent No.2 was
arrayed as 6th accused in the Charge Sheet.

Conclusion:

17. Thus in conclusien, in the considered opinion of the Committee, the
Respondent is held guilty of professional misconduct falling within the meaning of
Clauses (5), (7) and (8} of Part 1 of the Second Schedule to the Chartered
Accounténts Act, 1949,

8d/- Sd/-

[CA. Atul Kurmnar Gupta) [Smt. Anita Kapur]
Presiding Officer Member, (Govt. Nominee)
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