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THE l NSTITUTE OF CHARTERED ACCOU NTANTS OF INDIA
(Set up by an Act of Parliament)

[DISCIPLINARY COMMITTEE [BENCH-IV {2024-2025)} 7
[Constituted under Section 21B of the Chartered Accountants Act, 1949]

.ORDER UNDER SECTION 21B(3) OF THE CHARTERED ACCOUNTANTS ACT, 1949 READ WITH
RULE 19(1) OF THE CHARTERED ACCOUNTANTS (PROCEDURE OF INVESTIGATIONS OF
PROFESSIONAL AND OTHER MISCONDUCT AND CONDUCT OF CASES) RULES, 2007.

[PR/G/141/22-DD/236/2022/ DC/1719/2023]

In the matter of:

Smt. Seema Rath,

ROC, Kanpur, Uttar Pradesh

Ministry of Corporate Affairs

37/17, Westcott Building, The Mall

Kanpur-208002 L. Complainant

~Versus

CA. Devi Prasad Chaurasia (M. No. 096331}
C-3/49, Yamuna Vihar
Delhi - 110053 ' Respondent

MEMBERS PRESENT:

CA. Ranjeet Kuimar Agarwal, Presiding Oﬂ’icerr-(ln person)
Shri Jiwesh Nandan, .A.S (Retd.), Govérnment Nominee {In person)
Ms. Dakshita Das, I.R.A.'S.,'(R:e‘td.), ‘Government Nominee (In person)
CA. Mangesh P Kinare, Member (Through VC)

' CA. Abhay Chhajed, Memiber {Through VC) -

LA o o

DATE OF HEARING : 03" February 2025
DATE OF ORDER : 08" February 2025

1. That vide lfindi_ngs dated 15_.10.2024 under Rule 18(17) of the Chartered 'Accountaﬁts
(Procedure of ihvestiga-tions 6f Professional and Other Misconduct and Conduct of Cases)
Rules, 2007, the -Diééiplinaryl 'Commiftee was inter-alia of the opinion that
~CA.-Devi-Prasad Chaurasia (M. No. 09 6331) {hereinafter referred to as the Respondent”) is
GUILTY of Professibna-l and Other Miscqnduct falling within the meaning of Item (7) of Part-l of
Second Schedule and ltem (2) of Part-lV of First Schedule to the Chartered Accountants Acf,

” J949. |
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2. That pursuant to the said Findings, an action under Section 21B(3) of the Chartered
Accountants (Amendment) Act, 2006 was contemplated against the Respondent and a
communication was dddressed to him thereby granting an opportunity of being heard in person/
through video conferencing and to make representation before the Committee on

03 February 2025.

3. The Committée noted that on the date of the hearing on 03rd February 2025, the

Respondent was present through video conferencing. During the hearing, the Respondent
reiterated his written submissions dated 08 November 2024 on the Findings of the Committee,

which, inter alia, are given as under:-

(i) That the requirement of clause (f) to subsection (1} of Section 7 of the Companies Act,

2013, has to be complied with if First Directors do not have DIN.

(ii) In Spice Form INC-32, when the DIN of the First Director is entered, Spice Form disables
the requirement of aftag:hing the identity and address proof, which may be due to the reason

that KYC of the DIN holder is already in records of MCA.

(iit) In Spice Form INC-32, all the details like address, father's name, PAN, Aadhaar, phone
number, etc. are not enabled for first directors who hold valid DIN; therefore, all the details as
required by clause (f) to subsection (1) of Section 7 of the Companies Act, 2013 cannot be

entered in the Form.

(iv)  The requirement of attaching identity and address proof and all the columns has to be

filled only when the First Director has not been allotted DIN.

(v) That the premises were-given free of rent for the time being because Mr. Ajay Singh

assured the Respondent that he will take another premises on lease after incorporation of the

mpany.
N
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(vi) Mr. Ajay Singh is known to the Respondent, and at his request, the Respondent gave his

premises for some time for free of rent.

(viij  He is not the auditor of the Company involved i.e. M/s Newmine Technology Private

Limited.

(viii)  He does not know the Chinese director of the Company.

4. The Committee considered the reasoning as contained in Findings holding the
Respondent ‘Guilty’ of Professional and Other Misconduct vis-a-vis' written and verbal
representation of the Respondent. The Committee noted that the issues/ submissions made by

the Respondent as aforestated have been dealt with by it at the time of hearing under Rule 18.

5. Thus, keeping in view the facts and circumstances of the case and material on record
including written and verbal representation of the Respondent on the Findings, the -Con'.umittee
observed that the Reépondent before giving his declaration in the e-form that “ali the
requirements of Companies Aét 2013 and.the Rules made thereunder relating to registration of
the company under sect_io_n 7 of the Act and matters precedent or incidental thereto have been
complied with”; was require‘d. to verify whether the Company has actually complied with the
requirement of Section 77_ of the Act. Th_e Committee noted that the Rés'pondent m his - initial
written submissions datéa 'SOt"--May 2023, admitted his mistake of not atfaching the Proof of
identity of Mr. Ajay Singh in the eForm but in subsequent submissions dated 05t April 2024 andd
0_8"h November 2024, | however, he submitted that there was no requirement of attaching proof

of identity of Mr. Ajay Singh being the first Director of the Company in the said Form.

6. In light of the prov_isiqns‘of ciause (f) to subsection (1) of Section 7 of the Co-mpa-nies Act,
the Committee was. of the view that the requ1rement of attachmg a proof of identity of the first
-DIT‘ECtOI’ in e-form Spice INC-32 has to be comphed W|th and therefore the plea of the.
Respondent that there was no requ:rementof attaching proof of identity of Mr. Ajay Singh not
being first subscriber is not acceptable as he was the First Director of the Company. The {

ommittee also noted that as per the submissions of the Complainant, the subject Company was
WU
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fulfilling the parameters of a shell Company which was not doing aﬁy business and there was a
clear omission in filing of Balance sheet(s)/ return{s) and requisite Forms by it and hence the
Company could not be allowed to operate solely on the basis of a registered office. Looking into
the overall aspects as aforestated, the Committee noted that the failure on the part of the
Respondent for not verifying the requirements of the Companies Act, 2013, appropriately shows

that the Respondent has not performed his professional duties diligently.

7. Further, the Committee noted the submissions of the Respondent that Mr. Ajay Singh,
Director of the Company, was known to him, and on his request, the Respondent gave his
premises to the Company free of rent. in this regard, the Committee noted that the Company
has changed its registered office from Respondent’s premises to another place in the month of

November 2020, i.e., after 10 months of incorporation of the Company.

8. The Committee further noted that the incorporation documents among others required
to be attached with the Spice Form INC 32 included notarized copy of lease or rent agreement in
the name of the Company (i.e., ownership papers of the premises) as per the provisions of
Companies Act, 2013 buf the Respondent did not bring on record the copy of same to show that
he had permitted the Company to use his address as the registered office address of the
Company. The Committee was unable to appreciate the fact as to why a professional who was
merely engaged in incorporation of a Company would allow to use his premise for the said
purpose and that too without any consideration, especially when he is not knowing or having
any relations with all the concerned persons. Hence, the Professional and Other Misconduct on
the part of the Respondent is clearly established as spelt out in the Committee’s Findings dated

15.10.2024 which is to be read in consonance with the instant Order being passed in the case.

9. Accordingly, the Committee was of the view that the ends of justice would be met if

punishment is given to him in'commensurate with his Professional and Other Misconduct.

By
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10.  Thus, the Committee ordered that the Respondent i.e., CA. Devi Prasad Chaurasia

(M. No. 096331}, be REPRIMANDED, under Section 21B(3)(a) of the Chartered Accountants

Act,1949.
A
Sd/-
(CA. RANJEET KUMAR AGARWAL)
PRESIDING OFFICER
sd/- - - | sd/-
(SHRI IWESH NAI\IDAN, ILA.S.{RETD.}) (MS. DAKSHITA DAS, I.R.AS{RETD.})
GOVERNMENT NOMINEE ‘ | GOVERNMENT NOMINEE
| Sd/- | sd/-
(CA. MANGESH P KINARE) (CA. ABHAY CHHAJED)
MEMBER = ‘ ‘ MEMBER
‘ g?mﬂed to ::r:‘irf mpy //
‘ &mﬂm = /Sr..-.E:-:acutlvo Officer
FPRAG / Disciplinary Directorate
urdd voRid~w e g

Yieege

The institute of Chartered Accountants of Indla
v, e . wmeRy Rwf-110032

ICAI Bhawxn, Vishwas Nagesr, Shahdra, Dethl-110032
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CONFIDENTIAL

DISCIPLINARY COMMITTEE [BENCH — IV (2024-2025]]

[Constituted under Section 218 of the Chartered Accountants Act, 1849]

Findings under Rule 18(17) of the Chartered Accountants (Procedure of Investi ations
of Professional and Other Misconduct and Conduct of Cases) Rules, 2007.

File No.:- [PRIG/41/22-DDI236/2022/ DCI1719/2023]

In the matter of:

Smt. Seema Rath,
ROC, Kanpur, Uttar Pradesh
© Ministry of Corporate Affairs
37117, Westcott Building, The Mall
Kanpur -208001 ..... Complainant

Versus

CA. Devi Prasad Chaurasia (M. No. 096331)
C-3/48, Yamuna Vihar
Delhi - 110053 . ..... Respondent

MEMBERS PRESENT:

CA. Ranjeet Kumar Agarwal, Presiding Officer (In person)
Shri Jiwesh Nandan, L.A.S (Retd), Govt. Nominee {In person)
CA. Mangesh P. Kinare, Member (In person)

CA. Abhay Chhajed, Mémber {In person)

DATE OF FINAL HEARING  : 10" April 2024
DATE OF DECISION TAKEN : 28" May 2024 |
PARTIES PRESENT: *

Complainant : Smt. Seema Rath (Through VC)
Respondent : CA.Devi Prasad'Chaurasia (Through VC)

1. Bdckdround ofthe Cass:

1.1 iIn the .i;nstant case, after examination of the SPICe Form INC-32 of ‘M/s Newmine
Technoiqu Private Limited' certified by the Respondent, some irregularities were found by
@ the Complainant departmenaa( ‘ ) |

Smt. Seema Rath, ROC, Kanpur, UP-Vs.-CA. Devi Prasad Chaurasia (M. No. §96331) Page 1 of 12
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3.2.

3.3.

3.4.

[PR/G/141/22-DD/236/2022/DC/1719/2023)

Charges in brief:

The Complainant department alleged that in the SPICe Form INC-32 filed vide SRN
R26290650 dated 24.12.2019 of ‘M/s Newmine Technology Private Limited' certified by the
Respondent, it was found that proof of identity and address proof of Mr. Ajay Singh, first
Director of the Company had not been attached. Hence, it was alleged that the Respondent

had been grossly negligent in his duties as despite the above irregularities, he certified
SPICe Form INC-32.

The Complainant Department made a general allegation of the connivance of the
professionals with Directors/ subscribers to MOA and Chinese individuals of alleged

fraudulent Companies for providing assistance in running of these companies for

illegal/suspicious activities.

The relevant issues discussed in the Prima Facie Opinion dated 26" September, 2022

Formulated by the Director {Discipline) in the matter in brief, are given below:

The proof of identity of first Directors is required to be filed along with the incorporation
documents and in the extant case since Mr. Ajay Singh was found to be mentioned in
Articles of Association of the Company {downloaded from MCA website} as first Director of
the Company, his proof of identity was required to be submitted while applying for
incarporation of the Company in SPICe Form which, however, was not attached while
submitting the Form to Complainant Department.

The Respondent in his Written Statement has admitted his mistake by stating that he had
not attached Proof of identity and residential address of Ajay Singh (first Director). However,
he has put forth the identity proofs of Mr. Ajay Singh along with his Written Statement viz.

copy of his Aadhar card, PAN and cover/front page of bank passbook for the perusal of
Directorate.

The Respondent had not performed his professional duties diligently; and without verifying
whether the specific requirement of Section 7 of the Companies Act, 2013 of attaching proof
of identity with such SPICe Form was fulfilled or not, he had given false declaration that all
the requirements of the Companies Act, 2013 were complied with. Accordingly, the
Respondent was held prima facie Guilty of Professional Misconduct falling within the
meaning of ltem (7) of Part-| of Second Schedule to the Chartered Accountant Act, 1949.

In respect of general allegation of the Complainant Department, of connivance of the
professionals with the Directors/Subscribers to MOA/Chinese individuals of the alleged

fraudulent companies, it was mentioned that the Complainant in respect of this allegation

%
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3.6.

[PR/G/141/22-DD/236/2022/n¢/ 1719/2023]

has not put forth any single piece of detail or evidence against the Respondent. However,
the act of the Respondent raised a serious doubt on his intention to hide the facts from the
Disciplinary Directorate as it was really incomprehensive that why a professional who was
merely engaged for incorporation of a company would allow to use his premise for the said
purpose and that too without any monetary gain. Hence, his connivance with the alleged
Chinese Nationals could not be ruled out at this stage and especially when it is on record
that one of the first subscribers of the subject Company is a Chinese Company i.e., M/s.
Mixelf Limited while the other subscriber is a Chinese national i.e., Ms. Ping Zhang.

The Director (Discipline) in his Prima Facie Opinion dated 26th -September, 2022 opined
that the Respondent was prima facie Guilty of Professional and Other Misconduct falling
within the meaning of Item (2) of Part IV of First schedule and Item (7) of Part | of Second
Schedule to the Chartered Accountants Act, 1949.The said items of the Schedule to the Act,
states as under:

ftem (2) of Part IV of the First Schedule:
“A member of the Institute, whether in practice or not, shall be deemed to be guilty
of other misconduct, if he:

(2} in the opinion of the Council, brings disrepute to the profession or the Institute as
a result of his action whether or not related to his professional work.”

Item (7) of Part! of the Second Schedule:
"A Chartered Accountant in practice shall be deemed to be guilty of professional
misconduct if he:

(7) does not exercise due diligence or is grossly negligent in the conduct of his
professional duties.”

The Prima Facie Opinion Formed by the Director (Discipline) was considered by the
Disciplinary Committee in its meeting held on 16" January 2023. The Committee on
consideration of the same, concurred with the reasons given against the charges-and thus,
agreed with the Prima Facie Opinion of the Director (Discipline) that the Respondent is
GUILTY of Professional and Other Misconduct falling within the meaning of item (7) of Part —
| of the Second Schedule and item (2) of Part IV of the First Schedule to the Chartered
Accountants Act, 1949 and accordingly, decided to proceed further under Chapter V of the
Chartered Accountants (Procedure of Investigations of Professional and Other Misconduct
and Conduct of Cases) Rules, 2007.

%
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Date(s) of Written "aubmissionslpleadinqs by parties:

The retevant details of the filing of documents in the instant case by the parties are given

below.

S.No. " 77 particulars Dated |
1. |Date of Complaint in Form "I’ filed by the Complainant 29 April, 2022
2. {Date of Written Statement filed by the Respondent 06" June 2022

3. |Date of Rejoinder filed by the Complainant | -

4, Date of Prima Facie Opinion Formed by Director (Discipline) 26" September 2022

30" May 2023
05" April 2024

8. Written Submissions filed by the Complainant after PFO —

5, Wiitten Submissions filed by the Respondent after PFO

Written submisslons filed by the Respondent:

The Respondent vide letter dated 30" May 2023, and vide email dated 05" April 2024, inter-
alia, made the submissions which are given as under:-

Submissions made by the Respondent vide letter dated 30" May 2023:-

Regarding_the aildrqation of proof of identity and address proof of Mr. Aiay Singh, First
Director of the Company has not been attached-

DIN was already gllotted to Mr. Ajay Singh, and he was also Director in other Companies
and in SPICe Form there is no column of address and also SPICe Form does not require to
attach Proof of Identity and address of Applicant Il as he was already holding DIN. However,
Proof of identity and residential address of Mr. Ajay Singh as required by item 14 of
attachments of SPICe Form was not attached by mistake.

The Respondent apologized for not attaching the Proof of identity and residential address of
Ajay Singh in SPICe Form. He also annexed a copy of PAN and Aadhar of Mr. Ajay Singh
with his submissions.

That the part of the premises was given on free of rent, and therefore, no Rent Agreement
was executed and the same was not attached with the SPICe Form.

He had uploaded the SPICe Form along with documents and did not receive any objection
from ROC who has approved the Form. There was nothing intentional, and some
discrepancies that existed were only by mistake.qg
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The Respondent requested to the Committee not to take any penal action against him.

§.2. Submissions made by the Respondent vide email dated 05" April 2024:-

()

(i)

6.2.

6.3.

The Respondent stated that he wrongly admitted in his earlier submissions dated 06" June
2022 that he failed to attach proof of Identity and residential address of Mr. Ajay Singh (first
Director} as required by item 14 of attachments of SPICe Form, whereas item 14 requires
the attachment of First subscribers and Ajay Singh was not the subscriber, hence there was
no need to attach identity and address proof of Mr. Ajay Singh.

'In SPICe Form, there is no column for attachment of identity and address proof of Applicant
il who holds a valid DIN. It is also mentioned in the Instruction KIT for Spice Form INC-32
that “if any of the Director (including subscriber cum direcfor) does not have DIN, then it is
mandatory to attach proof of identity and residential address of such Director.”

As Mr. Ajay Singh was already holding a valid DIN, there was no need to attach hig identity
and address proof as the first Director in the Company.

That the part of the premises was given free of rent, and no rent agreement was executed
and also there is no specific requirement either in instruction kit or anywhere that rent
agreement is mandatory to be attached with Spice Form INC-32.

The Respdndent requested to the Committee not to take any penal action against him,

Brietfacts of the Proceedings:
The details of the hearing(s) fixed and he!dladjourned in said matter is given as under:

[ Particulars - | Date of meetmg(s) S Status
1% Hearing | 05" June 2023 : "Part heard and Adjourned.
N o | Hueaiing concluded and Judgment
nd th 2
2 _“Heanng N _10 _Apni 2024 Reserved
7" May 2024 Deferred due to paucity of time _
28" May 2024 L ___ Decision taken

On the day of first hearing on 05" June 2023, the Commiitee noted that the Respondent was
present through Video conferencing mode. However, the Complainant was not present.

Being first hearing of the case, the Respondent was put on oath. Thereafter, the Committee
enquired from the Respondent as to whether he was aware of the charges and charges
against the Respondent were read out. On the same, the Respondent replied that he was
aware of the charges and pleaded Not Guilty to the charges levelled against him. In the
absence of the Complainant and in view of Rule 18 (9) of the Chartered Accountan%’
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6.5.

6.6.

B.7.

6.8.

®
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(Procedure of Investigation of Professional and Other Misconduct and Conduct of Cases)

Rules, 2007, the Committee adjourned the case to later date.

On the day of the final hearing on 10™ April 2024, the Committee noted that the Complainant
and the Respondent were present through Video Conferencing mode. The Committee noted
that the case was part heard and Respondent was already on cath. Thereafter, the
Committee asked tt?e Respondent to make submissions in his defense. The Respondent, in
reply to the same, while reiterating his submissions as contained in his written submissions
dated 30/05/2023 and 05/04/2024, submitted that he had no knowledge as to whether the
subject Company is presently operational or not. He submitted that Director of the Company,
Mr. Ajay Singh was already holding valid DIN and therefore, there was no separate
requirement to attach his identity and address proof with Form INC — 32. He submitted that
as part of the premises was given free of rent, no rent agreement was executed and also
there is no specific: requirement either in instruction kit or anywhere that rent agreement is
mandatory to be attached with SPICe Form, INC-32. Moreover, he submitted that Mr. Ajay
Singh was Indian national and was known to him.

Further, the Committee asked the Complainant to make her submissions. The Complainant
stated that the allegations have been explained in detail in the Complaint along with
supporting evidence. The Complainant submitted that at present, the subject Company has
been struck off from the Register of Companies. The Complainant further submitted that the
subject Company \&as fulfilling the parameters of a shell company which was not doing any
business and there was a clear omission in filing of Balance Sheet(s)/return(s) and requisite
Forms by it and hence the Company could not be allowed to operate solely on the basis of a
registered office.

Based on the documents and material available on record and after consi'deri.ng the oral and
written submissions made by both the parties, the Committee concluded the hearing in the
matter and judgment was reserved. The Committee directed the Respondent to file further
written submissions, if any, in the matter within 10 days with a copy to the Complainant.

On 17th May 2024, the subject case was fixed for taking decision in the matter. However,
consideration was deferred by the Committee due to paucity of time.

Théreafter, in the meeting held on 28" May 2024, the Committee noted that the subject case
was heard by it at length in the presence of the Complainant and the Respondent and the
hearing was concluded at its meeting held on 10.04.2024 and the judgment was reserved.
The Committee further noted that during the hearing held on 10.04.2024, it had directed the

&
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Respondent to submit his written submissions, if any, within 10 days with a copy to the
Complainant.

6.9. The Committee noted that the Respondent, on its direction, vide email dated 03" May 2024,
submitted his written submissions, which, inter-alia, are given as under:-

(i) DIN was already allotted to Mr. Ajay Singh, Director who was also Director in other
companies; and in SPICe Form there is no column for address and it does not require to
attach proof of identity and of address with Director already holding DIN.

(i) Since part of the premises was given to the Company free of rent, no rent agreement was
executed.

(iiy ROC approved the Spice Form. If anything happened in the Company after incorporation,
the Respondent cannot be held responsible,

{iv) There was no requirement of Rent agreement to be attached with the Spice Form and same
was not attached.

(v) ROC should be satisfied with the fact that address is genuine and identifiable, and landlord
has given the permission to the Company to use the place otherwise there should be clear
instruction that this document should be attached. There is no such instruction that Rent
Agreement should be attached.

6.10. After detailed deliberations, and on consideration of the facts of the case, various documents
on recordias ‘well as oral and written submissions made by parties before it, the Committee
took the detision on the conduct of the Respondent.

Findings of the Committee;-

71. The Commiﬁee_ noted the first charge against the Respondent, that in the SPICe Form INC-
32 filed vide SRN R26290650 dated 24.12.2019 of M/s Newmine Technology Private Limited
certified by the Respondent, it was found that proof of identity and address proof of Mr. Ajay
Singh, first Director of the Company had nol bewn altached.

7.2. The Committee noted the purpose of eForm, Law governing the said Form and othet
Characteristics of eForm SPiCe (INC-32), as under:~ l

Law.governing the eForm
‘eForm SPICe (INC-32) is required to be fill in pursuance of sections 4, 7, 12, 152
@ and 153 of the Companies Act, 2013 read with rufes made thereunder’,

&

smt. 3eema Rath, ROC, Kanpur, UP-Vs.-CA, Devi Prasad Chaurasia {M. No. 096331} Page 7 of 12



[PR/G/141/22-DD/236/2022/DC/1719/2023)

Purpose of the eForm
“eForm SPICe (INC-32) deals with the single application for reservation of name,

incorporation of a new company and/or application for allotment of DIN. This
efForm is accompanied by supporting documents including details of Directors &
subscribers, MoA and AocA eifc. Once the eForm is processed and found
complete, company would be registered and CIN would be allocated. Also DINs
gets issued to the proposed Directors who do not have a valid DIN.”

Siagning of the eForm
eForm is digitally signed by the Director and shall be certified by the practicing

professional,

Declaration and.certification by Professional in eForm
| further certify that;
(i) the draft memorandum and articles of association have been drawn up in

Conformity with the provisions of sections 4 and 5 and rules made thereunder,
and

(i} all the requirements of Companies Act, 2013 and the rules made thereunder
relating to registration of the company under section 7 of the Act and matters
precedent or incidental thereto have been complied with, The said records have
been properly prepared, signed by the required officers of the Company and
maintained as per the refevant provisions of the Companies Act 2013 and were
found to be in order;

(ifi) I have opened all the aftachments to this Form and have verified these to be
as per requirements, complete and legible;

(iv) 1 further declare thaf | have personally visited the premises of the proposed
registered office given in the Form at the address mentioned herein above and
verified that the said proposed registered office of the company will be functioning
for the business purposes of the company (wherever applicable in respect of the
proposed registered office has been given).

(v)it is understood that | shall be liable for action under Section 448 of the
Companies Act, 2013 for wrong certification, if any found at any stage.

7.3. On perusal of eForm SPICe INC-32 of the Company on record, it is noted that the
Respondent had certified the aforesaid Form on 24th December 2019 and also given his
declaration as required therein. The Committee took note of the pertinent portion of the .

@ Respondent's dectaration in the eForm, which asserted as under:-
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"I further cerfify that:

(ifall the requirements of Companies Act 2013 and the rules made thereunder
refating to registration of the company under section 7 of the Act and matters
precedent or incidental thereto have been complied with. The said records have
been properly prepared, signed by the required officers of the Company and

maintained as per the relevant provisions of the Companies Act, 2013 and were
found to be in order”.

7.4. The Committee considered the provisions of sub-section (1) of Section 7 of the Companies
Act,2013 in this regard, which reads as under: -

7. Incorgoration of company:- (1) There shall be filed with the Registrar within
whose jutisdiction the registered office of a company is proposed to be situated, the
following documents and information for registration, namely:—

(a) the memorandum and articles of the company duly signed by all the subscribers to
the memorandum in such manner as may be prescribed;

(b} a declaration in the prescribed Form by an advocate, a chattered accountant, cost
accountaqt or company secretary in practice, who is engaged-in the Formation of the
company, and by a person named in the articles as a Director, manager or secretary
of the compény, that all the requirements of this Act and the rules made thereunder in

respect ‘of registration and matters precedent or incidental thereto have been
complied with;

(c) a declaration from each of the subscribers to the memorandum and from persons
named as the Tirst Directors, if any, in the articles that he is not convicted of any
offence in ‘connection with the promation, Formation or management of any company,
or that he .has not been found guilty of any fraud or misfeasance or of any breach of
duly to any company under this Act or any previous company law during the
precedi{vg'lﬁve years and that all the documents filed with the Registrar for registration
of the company contain in Formation that is correct and complete and true to the best
of his knowledge and belief:

(d) the address for correspondence il its registered office is established;
-
{e) the par:'ticuiars of name, including surname or family name, residenfial address,

@ nationality and such other particutars of every subscriber to the. memorandum along
| s
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with proof of identity, as may be prescribed, and in the case of a subscriber being a
body corporate, such particutars as may be prescribed;

(f) the particulars of the persons mentioned in the articles as the first Directors
of the company, their names, including surnames or family names, the Director
Identification Number, residential address, nationality and such other
particulars including proof of identity as may be prescribed; and

(g) the particulars of the interests of the persons mentioned in the articles as the first
Directors of the company in other firms or bodies corporate along with their consent to
acl as Directors of the company in such Form and manner as may be prescribed.

On perusal of attachments to eForm INC-32 of the Company certified by the Respondent,
the Committee observed that the Proof of identity of Mr. Ajay Singh (being the first Director

of the Company) as per the requirement of clause (f) of Section 7(1) of the Companies Act,
2013 was not attached.

The Committee noted that the Respondent in his further written submissions dated 30" May
2023, admitted his mistake of not attaching the Proof of identity of Mr. Ajay Singh in the
eForm but in suQsequent submissions dated 05" April 2024, the Respondent, however,
submitted that thére was no requirement of attaching proof of identity of Mr. Ajay Singh
being the first Director of the Company in the said Form, as he was already holding a valid
DIN. The Respondent also referred to item 14 of the attachment of the eForm INC-32 ie.
Proof of identity & residential address of subscribers and stated that Item 14 requires the
attachment of First Subscribers only and since, Mr. Ajay Singh was not the subscriber,
hence there was no need to attach his identity and address proof.

In light of the provisions of clause (f) to subsection (1) of Section 7 of the Companies Act, the
Committee was of the view that the requirement of attaching a proof of identity of the first
Director in e-orm Spice INC-32 has to be complied with and therefore the plea of the
Respondent that there was no requirement of attaching proof of identity of Mr. Ajay Singh
not being first subscriber is not acceptable as he was the first Director of the Company..

The Committee 6pined that the Respondent before giving his declaration in the e-form that
“all the requirements of Companies Act 2013 and the rules made thereunder relating to
registration of the company under section 7 of the Act and matters precedent or incidental
thereto have been complied with”; was required to verify whether the Company has actually
complied with the requirement of Section 7 of the Act. Hence, the failure on the part of the
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Respondent for not verifying the requirements of the Companies Act, 2013 appropriately
shows that the Respondent has not performed his professional duties diligently. Accardingly,
the Comn%ittee held that the Respondent was Guilty of Professional Misconduct falling
within the meaning of ltem (7) of Part | of the Second Schedule to the Chartered
Accountants Act 1949,

In respect of second charge of the Complainant Department of connivance of the
professionals with the Directors/Subscribers to MOA/Chinese individuals of the alleged
fraudulent companies, the Committee observed that the Complainant Department, in respect
of this allegation, did not bring on record any detail or evidence against the Respondent but
the Respondent in his written submissions dated 30" May 2023 and 05" Aprit 2024 stated
that he has given part of his premises to the Company on free of rent, and therefore no rent
agreement was executed for the same. The Committee noted that the Respondent during
the hearing stated that Mr. Ajay Singh, first Director of the Company was known to him, but
the Respondent did not submit the reason for giving his premises to the Company on rent
without any consideration. The Committee was unable to appreciate the fact as to why a
professional who was merely engaged for incorporation of a Company would allow to use his
premise for the said purpose and that too without any consideration, especially when he is
not knowing or having any relations with all the concerned persons. The Committee
observed that the Respondent did not produce any evidence in support of his defence that
he was hot supporting the Company/ Director in the formation of the Company, and
therefore the Committee ‘concluded that the Respondent had assisted these persons in the
formation of the Company by omitting matefiai facts/ information. Accordingly, the
Committee held that the Respondent was 'Guilty’ of Other Misconduct falling within the
meaning of item (2) of Part IV of First Schedule to the Chartered Accountants Act 1949.

Conclusion:

| i
In view of the findings stated in ‘above paras, vis-a-vis material on record, the Committee
gives its charge wise findings as under:

Charges |  Findings

Decision of the Committee
{as per PFO)

Para2.1as |Para 7.1 10 7.8 as_

; Guilty- item (7) of Part | of the Second Schedule
above above , ; ; ST

Para22as | o o
- Para 7.9 as above | Guilty- item (2) of Part IV of First Schedule

&

above
|
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In view of the abo{/e observations, considering the oral and written submissions of the
parties and material on record, the Committee held the Respondent GUILTY of Professional
and Other Misconduct falling within the meaning of ltem (7) of Part-l of Second Schedule
and ltem (2) of Part IV of the First Schedule to the Chartered Accountants Act, 1949.
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