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[DISCIPLINARY COMMITTEE [BENCH-II (2024-2025}] 
[Constitu:ted under Section 21 B of the Chartered Accountants Act, 1949] 

ORDER UNDER SECTION 21B (3) OF THE CHARTERED ACCOUNTANTS ACT, 1949 
READ WITH RULE 19(1) OF THE CHARTERED ACCOUNTANTS (PROCEDURE ·OF 
INVESTIGATIONS OF PROFESSIONAL AND OTHER MISCONDUCT AND CONDUCT 
0.F CASES) RULES, 2007 

[P_R-281/2013~OD/273/2013/DC/437/2016] 

lfl~lhe matter of: 
Mr. Arun :Oalm1a,. . . . . 
S;~ctetary; NAT~O~Al 'SPOT EXCHANGE LINiltED(.NSEL) lhv~stor.,Forum, 
f·echndcraft House,'.: •• . • 
-Ai25,. MltJc· fr1ctlistfi~rArea,· . 
R~·a~ N_Oi 3; :O(ip. ,Es:1c~H9s·pital, · -
~ndheti {East) • • . · 
l\lftimb~i400093. : · .:- • 

: _,,. __ 

CA. Shrawan Bhagwati Jalan (M. No. 102102)' and 
CA. Amit Kabra (M. No. 094533'), 
Mis S V Ghata0~ & Associates -(FRN 1:031'62-W}, 
14th Floor, The'Huby,· 
29, Senapati Bapat Marg, 
Dadar (West) 
·Mumbai-40002~. 

Members Present:=- . 

. ..... Responderit(s) 

CA. Ranjeet Kt:imafAgarwal, Presiding Officer (in -person) _ 
'{Vlrs. Rahi S. Nair, IRS·(Retd.)1 Government Nominee (through VC) 
Shri Arun Kumar, IAS.(Retd.), Government Nominee (through VC) 
CA. Sanjay Kum·ar Agarwa1, -Mern·ber (in• pers·on) 

. • CA. Cotha s St-inivas, Member-{itt person) -

Date of Hearing : 28th March 2024 
91, ·'· Date of Order , : 1:1u. July 2024 [£,, 
7 1. That vide Findings under Rule 18(17) of the Chartered Acco..untants (ero.ced.ure of 

-- -- •• ··-· ·Investigations of ProfessiQm,I. .aod .. 0th-er· Mis-cunducr-and Conduct of Cases) R1,1le$, 
2007, the Disciplinary Committee was, inter-alia, of the opinion that CA. Shrawan 
Bhagwati Jalah (M. No. 102102) and CA. Amit Kabra (M. No. 094533) (hereinafter 
referred to as the 'Respondent(s)') are GUil TY of Professional Misconduct falling within 

. -·- -- · - ·· - - - • -- . -
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the meaning of Item {5), (6) and (7) of Part I of the Second Schedule to the Chartered 
Accountants Act, 1949. 

2. That pursuant to the said Findings, an action under Section 218(3) of the Chartered 
Accountants (Amen~ment) Act, 2006 was contemplated against the Respondent(s) and 
a communication was addressed to them thereby granting opportunity of being heard in 
person/ through vi~eo conferencing and to make representation before the Committee 
on 28th March 2024. 

3. The Committee noted that on the date of the hearing held on 28th March 2024, the 
Respondent(s) were present in person and made their verbal representation on the 
Findings . of the Disciplinary Committee, inter-alia, stating that,· th~ir • professiobal 
reputation and· prof~ssional work-has. suffered· a_ lot.as the . case. was-.g.oing -on simce .Jqijg 
time, The trl,le and :f~fr view· ofthe financi~I $tat~111ents·ot tpe Comp~rjy.for FY.201.1-12 
was not"actuafly 0tiated because of th~ AuclitOpin,on. The;:.;~r,ia"r1efaLposi{to"n· of":the 
_Company was not !a~ected by the alleged enhanced dis¢losur1a$":··T,h~-regDlatoty.<Sh.qw 
cause· notices w~r~. never brought -to. their notice.· On being asked ·_in "the m:eeting: wi-th\the 
:Managementalsp; itne·Mahagement gave a representation that they did _netr~_ceiv~ ~ny 
regulatory :Comrnl:fi/iicatiotf to .that. effect. • To that extent,. they were victims of ··t-taud or 
wrong. information· gjven· to them by the mariag~ment. ihey had no reason to doubt the 
credibility.of the CEO.or CFO at that point in tim~. There were no complaints from any of 
the purchasers. There was no financial loss. 

3.1 The Committee also noted that the Respondent(s) in their written representation on 
the Findings of the Committee, inter-alia, stated as Linder: 

a. In Septe_mqer 2013 i.e., 18 months after the end of the last year audited by the 
Respondent(~) and 15 months alter the subject Audit report had been · issued,, the 
management of National Spot Exchange Limited(NSEL) itself identified issues pertaining 
to the subsequent year i.e. FY 2012-13, that Jed to the withdrawal .of audit reports by the 
then statutory auditors of both National Spoj Exchange Limited(NSEL) and Financial 
Technologies India Limited (FTIL) (i.e. the p~(ent cornpany of National Spot Exchange 
Limited), being Mis Mukesh P. Shah & Co, and Deloitt~ Haskins & Sells LLP 
respectively. As· is clear from the audit report for-the year ended .31 st March 2014, which 
explains the circumstances leading up to the withdrawal of the audit reports. of Financial 
Technologies India Limited (FTIL) and National Spot Exchange Limited (NSEL)., none of 
the issues identified related to the financial year ended 31 st March 2012. In respect of FY 

I • • ~ 2011-12, the auditor's report for Financial Technologies India Limited (FTIL) was not 
withdrawn. · 

b. The financial statem~n.t-S..:..Qi--f=yLot2=13 (i.e. the year in respig} of_w_hich ··fioa~iqt--·· -
irregularities were noticed by the Company, and accordingly the audit reports withdrawn) 
were audited by M/s Mukesh P. Shah & Co., who was earlier the internal auditor of NSEL 
and had issued a clean audit report. !t was only when the Company issued letters in 
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September 2013, regarding discrepancies in its financial statements for FY 2012-13, that 
CA. Mukesh P. Shah withdrew his report. 

c. The Director(Discipline) in his Prima Facie Opinion and the Disciplinary Committee in 
its Findings have relied upon a media report which was published on 3rd October 2012. 
The said media report is dated 5 months after the Respondent CA. Amit Kabra signed 
the audit report (for FY-2011-12), and within the period ai:Jdited by CA. Mukesh P. Shah 
i.e. in FY 2012-13.Despitethe media report~ being in.the pub!icdomainwithin·t~e period 
al!ldited by CA. :Mu~esh P. Shah, he .expressed _no appreh¢nsiari in, -his audit :rep·ortjn 
respect of the· financial statements, ihterfral<contro!s, fraud- reporting: .etc. D~sp'ite·:.the 
stiirk difference .in.circumstances-where-CA Mukesh P.· Shah.actually ·had the benefit?of 
st1ch. media rep'orts Within the year wt::iich .-he audited, GA. Mukesh P. Shah has .been 
exbnerated·for 12 of 15 ·charges,. whereas.th·e Res'pondent(s) have.-'been ·-he1d·guilty ·ori 

, ~,~ltipl_e c~a_rges;:· • • • ... _. . . _.-. , 
} .. :.~-..·· .. ~~·. . ,::· •; .• • • . .. ·. 

d. The Respondent(sj had also explairich t~a1 · tt.1ey-. carri~d: .out ·'.apJ'.>rof'.!t.iate' ·,atidit 
.. procedures sub~eqlient to the year-end (~t • p~ragra'ph 1.1.5 ·.of . sub:missfon dated· ath 

• F'~bruat.y'2023}(Which have oi3'en tomplete1yign6r~d ·frl arriving atth~:ff,incfir.1_gs~: 
• ·/ ~ .• j". :: • ... ~·--=··· ~-- /<:~:::,::•/~;:)··;·,: ...... ,:~~/.- ,: .• .. ·.·.: ~._. :: .·.-?~·J..·<·;·];.:·. \ :, < -• :·· ~-.:>~- r::1,.-· ·.: .:_;,/_- ~ :;_ · . . - ·., ~- :.,.~. ·-~ : .~:·~:. ~~ 

e. Tht? FH1din_gs .. b~$:e; l~~ S!i~tge_ -:on~ cg111pl~tel.y . new ·-al!~g~tion~--~h_i_ph "Y~f,~;-ll~jtp~r 
r;~i~ed ,in ·.the_. Ptima- ·Fac_ie Qpihion. nor . during Jhe . course of • .tfie hearjng. : .lfie 
.•.,; # • ••• .,,.~ •• - • ··•r· .. ,, .. , ,. • •· .·• .•• I( .,;;, a.-~- •• ,._ ... ~ , , .,.~• ., ,•, • • .. ~. -•. • ·•.it·•-~-= ,.. ,.~ .. ,~ .. ~.•. • • , . ,.- •.••• -:,, •-·~• , .. 1J"."• """-

Resporident(s) were ·not given an opportunity to explain their ·position in connecti0n with 
the new allegations that the DC has used to hold them guilty. 

• f. As reg~ro the Charge 1-·1mpermissible activity as pe-r Memorandum of Association', 
the Respondent(s) stated that- p"foc·ufrernent advances :made tcd~'if<l {)arties as .-ari ag$nt 
for the ·client ·in.the conduct Of its procurement activities for dierits (pr.incipal$) was rightly 
debited·to·tt:ie respedive client and shown as·due from them. Simp·ly renaming "A:t:tvarice 
recoverable'i to i•69ntra·cjUally' re•itriburs~hl~· ·e)cpenses'' do~$ tlof.rnea·r1 that there-\~11.as ahy 
difference in ttie :substance ofttie transactions arid their reporting.· the Findings treat the 
report of CA. MLkesh·P. Shah (for FY-2012-13) as different·and ah improve·m~nt to 
support his discharge and hold the Respondent(s) guilty (in respect of FY 2011·-12) on 
the same matter, and that too, without affording any opportunity to the Respond~nt(s) to 
explain and demonstrate the similarity in both treatments. . : . . . 

g.· The Respondent(s) demonstrated with specific· timeline of events that the basis of 
withdrawal of Deloitte's audit report does not indicate that the financial statements for FY 
2011-12 were mi~stated. . 

<,\ h. The Disciplinary Committee has arbitrarily ignored and overlooked Respondent(s) 
/ def':mse in CharfJ~ 2. of the t=indings regarding alleged non-governance and relied on 

I .. __ -_---co111e_ctures and_~urm1sa--:- _ ---·. __ __ _ _ __ __ 

i. The Appellate iuthority'·,s currently ii"6t quorate and functional. There -is iio-reason oi-... 
basis not to defe'r the proceedings till such time that the Respondent(s) can avail their 
statutory remedies against any Order passed · under Sectioh 218 of the Chartered 
Accountants Act 1949 i.e. to seek the appellate remedy before the Appellate Authority. 

. ·--- . -
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Such an approach Would 91so be consistent with an Order passed by the Delhi High 
Court in similar circymstandes. Thus, the Respondent(s) requested the Committee not to 
pass any Orders till1the Appellate Authority is functional, as they will not have the ability 
to pursue their statu~ory rig_~t of appeal provided in the Chartered Accountants Act 1949. 

' I ~! 

4. ;The Committee bonsid¢red the reasonirig as contained in the Findings holding the 
Respondent(s) GJilty • of; Professional Misconduct vis-a-vis written and verbal 
r~pr~sentation of ,1~e Respondent(s). As re·gard the submissioi:,_ of the Respondent(s) . 

• r.e,g~·rdi_ng ·oornp~rihg;th~-in~t~rit.c~se with ~~-:~,a,r'lier :d¢cid~d,cas~ i~-.re:spect pf the_·s~rn~-
; -~~:i!t}t -.for -~ ·?,iffere~t ~ric!ln;'cial _.year., ·the Q~ro.rn!~~e ._is o~ t.h~ vieyi-.~h~t-··comp~r1rj_g .:~o. 

cd_isJi.h.9t.disciplinatyl'c~s~s:as:.'eye to·eye', ·_jsJfot warranted --.a,s.-.~~¢h -:~.a~e· is· deci9ed·.'.of1. 
m~rlits,.0rt :tbe ·:bas'is of -:docOments !lnd -s~b,nissions·=on,:r:ecor<l. F,1;.fr,ther; -:t_t)e _m~di$ repQftS· 

· af~ ,:(iot ,he. ort.ty :evidence i>n. :the; bas•i~f·pf whi6h·:the 1Respon a~_nj(~} are t ,tikl rguilty,,t,y)the . . . . ,. . . 1 . ., . . . . . . . . . . . . . .. . . . . . 
• • ,'Y!~·T-JJJitt¢~,-,. -~~~r.:.~P~~;- c~~-~id~:~~-~i~.n., _9f ;'.~": .,ry~:· (~qt_~ •. ~Hpm_i~~iqh~. ~~n~~,9-~.9Y!n~I'\~ti,9Jl •. 

,f7-~2~~--~ 1~~ _-C~lrl;lf!ll~e~ :arnv~o-~t tt$,_F1.~_~_1ngs_ ~old1rr9 :the<Re,spongept(s)·-9µ1_lfy .m r~spect 

-· 1!~t~~:;~·~:r1rr:~_l:l-=~~-~:~?, .i~~t~_h;~'.:in·:~1~:!1::~·-·..:::·\ ·:,,_·· . • :: __ : .,:;: .:.:· :./:-:.-·: __ !.'.:.:;·_:.· •. :•: • -~ .:. ~=i_-~.:· .. : ::.·. 

. :4,::1 . r,;·;·-· CQ~:ij\_i#~·t.;~ls~. i ~t~:~·~;thJt:rt~~:"-R~.~~:6'tJ4~~t(~)-J~fefr~~;Ji'~:·r~i~~i iii~r,t \~~t¢~;:_~'.4.~~ '.: 

.. :Mai~6\202'ir .oflh:~':fiqnttSi¢ f l i.'~: Jiirt;Q ult i<i.t:P.;iijf(in' \1-1ja: 'k,~in~ .:i~g)~·n~n~tll -:K~.l:~irhf)lis .. • 
Q~~l.f?l.i~:~ry;ti·~1tt~'6};-t1#iTtc·Afirltf6fi.~{WJ?~ Torf ~a:1 :6.f:~~2~li~;~~·1r~§i$. Qf\~·~jf 
•h ~ :••·, -t.,-r'"-....£ •-•r-: ; · 1 ·. )".-1~~ ... _:''~ .. r f.i'" ..,;J:''"··r.-••· _,..~ ~~ . ... ... .,. 'l' .. ~ \·• · ,~..,._ .... ,,~ ~.i.;,,.. t,t , • ,-' ~1-._:,....._."! •. -hi=~~-, ;,..; • ..,-:-,.t.:{•~ r.·"*-'- ,."l,-,.. .,.. , _ __,,• . · •iecfl?lesr tu ,,:aefer·:·tne:·:0~m·mittee!.s.'"0ecisi0ii-t<:i~~a:ss ·,Grders ;I/Jfi'l"de'r:~secU0h·.2.-1.:0($} 01i1tte 
t~arfered"Accoun~ants A9t ·1g4g·_. Tne Comm·ittee referred to' the·toitowing 66'ritents ofthe 
said Order: - : . 1• 

• .. · .. . ·.. . . · . . i- :-: .. J. . .... .. . .... ·. . . . . :. ' : .· . ... : .. ·, .. 
. "17. Th_e Di$ciplif1?.fY .C611Jmittee ,has ~t this sfagf3 pa~seq flfl Otder '.heldir:1g 

. . the Petiti9ryer g~ilfY. of professional r:ni~cond1/ct.. HowevfJr,_ th~ .~nal declsion 
. as to what act,oq, .. needs to be taken. ag_amst the Pet1t1oner 1$ ye._t .to be 
.<;l~~e,:mf n~1 by_ .(.IJ~ Dis~iplinary Conl01ittf3e, Un~er Se-Cf(on . 2: ~(5), the . 
D1sc1plm{ftty Comrp,tte_e ,s to afford a .proper hearmg to the Pettt,oner and 
•?hly .there1fter pr~ceed to take _action. :Sufh an order under Section 21B (5) 
,s clearly appealable to the Authonty .... , .. . . 

I : 
I :': . • • 

18.. ... in rhe unique facts and circumstances of this case, the following 
directions are issued: - • • • • 
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i) The Ptititio-net. shaH appe~r before the Disciplinary Committee and 
make his lsubmissions in respect of the action under Section 21B (5). 

· ii) -4 finpl o~<!_~r passed by the Disciplinary Committee shall - be 
tt,i 

I 
commumcated to .the .Petitioner. . 
ili} .. ibe -P~ti_t!Ofi.¢! wouid be -~mtitlecJ to appr<;>~<;h the Appelia_te Aµthqrity 

---- ---1-1ndet Se~tioh 22G bo.th iR-r~speGt-of-the-Or-der-dated_. 6th J.an.uary, 2.02~-- - - ---
!1.0.fi..lhe_.fl.'11'1.U'J.rd.e.r to be passed by the .Dis.~pliQ~fJ/.-Comm,tte?_. Fgr a 
period ot eight ;veeks, the final Order that may be passed would not be 
given effect tq; in order to enab/e the P.f#titioner to approach the 
Appellate Authority under Section 22G. (emphasis provided)" 

I I' 

.1. 
···· t ----+- . 
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4.2Thus, the Committee noted that even the Hon'ble Delhi High Court has not estopped 
the Disciplinary Committee from continuing with its proceedings on the said ground in the 
case under consideration before it. Accordingly, the Committee was of the view that it is 
well within its right to consider the case of the Respondent(s) for award of punishment. 

5. Keeping in view the facts and circumstances of the case, material on record including 
verbal and written representation on the Findings, the Committee with regard to th~ First 
Charge, on perusal of documents in support of the claim of the Respondent firm that 
subsequent to the Balance Sheet date, approximately 52% of total advances were 
retovered by National Spot Exchange limited (NSEL)· up to the date df signing ;financial 
statements, note·d that these·amounts-were squared off from·RtGS or-cheque transfers . 

.. 5.1 This clearly snows that the amounts were not for procurements but were unsecured 
-~-~-~~-h~·-~J!Y:a.ric~-~~-.JtJl~-:9<>.f.nrn.i~~~ fu.11h~r .~O!~-~ ;th~t .DOl]~fl.ql~t~r~.-~~9ij~$!~. tttg:fJh.~~e 

~, ·afnoinits' -wefe,,:give:n~·:·to-.-c1ier1ts •• earlier 'and :are -riow. '::being reclaHri'ea '.by.- :the·llt, ·c1>n 
ctimp~rihg ·the_- -b~u'r~tioh. of ~Oari arid ,advances given by -!he 'Responq~~t{~);· ,tfae 
·co!Tlmitl~e ;fo_urid \h~t • th~ value of amount r~cov¢table from Natfon~I Ag'ricultural 
dobperat1ve··-Mar.ketin'ffF.ederatie>n of>ln'dla :uc-t· -(NAt=E@)· was re·c:.tu-ce'd:· ·Toe .Committee 
··alscr tYd.t~cf ~t~_Ef➔irfane,afs -6ert1f!ed: '.hf,:qA -Mcikesh • :f>( ,Sfi'ah .:was: ·;haying ,.:~\fi~'or~t~~ 
disclo's6fe ol ·the;:lda'ns ahd ·'acfvances··such ~as the nomenclature·. df-·"tecriverao1e, frorri 
Cl°tE3hfs'.''. to. •icor:itr~t'ttNiflf :f.eimbl;irSable ::ex~·ehses": Ac'tord1ni11y, .tf.te figii~es·,"~{,p·revitlUS 
year in·the Balance Sheet as on 31 st March 2012 were restrnctured as reported ·by·CA. 
Mukesh P. Shah in his internal audit report as under: 

"The transactions heed to be restructured in the books of accounts of the 
Company". 

5.2 Accordingly, the Committee concluded that these advances were riot for procurement 
and disclosure in the financial statement was incorrect and was not in line with the Object 
Clause of the• Memorandum of Association of the Company. • The Committee further 
noted that th~ unsecured loans constituted · more than· 33% of the total size· of Balance 
Sheet of NSEL Which shows its materiality. Thus, it was the responsibility of the 
Respondent(s) to qualify the same in their audit report. (The misconduct on the part of 
the Resporiderit(s) has been dealt in detail in Para 28.2 of the Findings dated 7th 

February 2024 with respect to the first charge- page 24 to page 28 of the Findings)· 

5.3 The Committee with regard to second charge noted that the financial statements of 
National Spot Ex.change Limited (NSEL) for financial year 2011-2012 was certified by the 
Respondent CA. Amit Kabra on 21 st May 2012 and Department of Consumer Affairs 
(DCA}-soog.ht~cia.r~fications from National-Spot Exchange Limited-(NSEL) vide its letterT 
dated _22nd Fe.bruar.~(201-Zi~e~.-ljefoie the date of signing th~ .. financial statements. J h_us, • • ;it' 
the Committee clearly inferred that si~~~.!§.~tm~~fJB¥,..e&Q~.~9~ and lack of transparency 
existed in the audit period of the Respondent(s). The Re'Spondent(s), however, turned off 
their eyes and failed to report on the same. 

-~~~fa'_,._,.,.t_ ·: . • 

' ' .... -~ ••-'"" \ .,~--.. ". :-. 
,· ·-•· ~ro' O"?Mll"M m,!'!I :'\,•~ • .. 
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5.4 The Committee noted that in the said case, the overall objective of the audit has not 
been met as the purpose of _the audit is to enhance the degree of confidence of intended 
users in the financial. statements which is lacking in this matter. Further, the audi\or gave 
a clean audit report on true and fair view of the financial • statements. However, • 
considering the facts of the case, the auditor should have modified his Opinion. (The 
misconduct on the part of the Respondent(s) has been dealt in detail in Para 29.3 of the 
Findings dated 7th February 2024 with respect to the second charge - page 30 to page 
34 _of the Findings) 

5,5 ·Hence, professional misconduct- on .Jh~ ·part of the Re~pondent(s) is .clearly 
.estapli$hed as spelt :out in the CQm·mijtee'.~ 'Fi~'di.ngs dijted 7th Fe~r~.~ry 2024 Which .is to 
. be read in consonance with the instant Order being passed in the case. 

p,·;:~~9PW9,.-i,~.9IY,_J_ue._; ¢9~~i!f(#e ~w~~'.~QfJ~~.:yi.e~ thaJ ,ep;<t~_:-:,Qf. :j_~~t!c.e , )Viii .. _b~~,--i:n;~~- Jf 
pun_1shment ~s ·.giver,· to ttie -Respond¢nt($) --u:1 commensur;~te _·with their _profe~stonal 
mistpry~}foL • • • ' · · -• · • • •• • · • • • • 

... , .· . . . . . . .. ( .· . ;. .. ·: • . . .. . , . . ' •. ':. • . .• . 

?- :-~~~~;-_t~~.-C:~~njil_\~~ qj'_d_~r,~)~~t~~~ n,1~~Af,:~¢$J;>Qr\tl~-~t~~)J,.,r,. :¢.~. : St,r~yv,.~
ij;h~g~~tt~ J~,~~-· ll\lE:1N,tt :to·i,;1 Q·2J -~)j~/~-~-. :Altiif ;~ij~ti ~(NI·· t~Pi9~~~~-~¥jt;>~ -::r~~~ot~:~ . 
fr~r:6 Jti~'.·S~gls.t~~ Qf .. memb,ei:$· Jor· _:~, '.pe,;rip,d • . . pf Ql{~ij,1~),.~;y,_e~~r:::¥?hi~tf. $Jl~lbr.~_fl; 
concutrenf1y:~mi✓:the.:punish111·enf- awtfraect--irf;case~.no~:1eli1~s:s1201~\,tlil>J2s11~oi3~
oc1s1s12011. 
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(PR-28112013-OD/273/i013/0C/437/2016 and PPR/G/003/2020 clubbed) 
I 

CONFIDENTIAL 

I . 
DISCIPUNl('RY·COMMITT!EE;;fBENC-H-11 (2023~2024)] 
I •• • • • . . . . . . . .. . . . ..... 

[Constituted ·under 0Section, 2:ua: ~of:·the(Ghartered Accountants,.Act, t9191 

Findings un~er Rule· 18{-17) of .the. Chartered Accountants (Procedure of · 

Investigations of Professional and Other Misconduct and Conduct of Cases} 
I ! 

Rules, 2007. • 
I 

. I . . 

File No.: [PR-281/2013-DD/273/2013/DC/437/2016 and PPR/G/003/2020 clubbed]. 
I° I 

. I . 
In the matter ,of: 

''[ : ' • 

Mr~: Arun Daln~i•, . • 
Sec·retary·, NSEL Investor Forum, 

• I I . 
Technocraft Hbuse, . 
A-2f,, MIDC ln~ustrial Area, 

i • I . . · 
Rac~d No. 3, Opp. ESIC Hospital, 
And heri (East) I 

I 

Mutnbai-400 093 
I 

Versus I . 
. I . 

CA~, Shrawan Bhagwati Jalan (M. No. 102102) and 
CA. Amit Kabra (M. No. 094533), . 
M/s1 S V Ghata;lia & Associates (FRN 103162W), 
14th Floor, The.Ruby, 
29, ,Senapati B1apat Marg, 

• I 

Dad_ar (West) 
1 

Mumbai-400 028 
I ; 

I 
MEMBERS PRESENT: {In person) 

I I . 
CA Ranjeet Kl1mar Agarwal, Presiding Officer 
Mrs;. Rani Nai~, 1._R.S. (Retd.), Government Nominee 
Mr. Arun Kumar, I.A.S. (Retd.), Government Nominee I . . . . 
CA. Sanjay Kumar Agarwal, Member 
CA.' Sridhar M~ppala, Member 

' \ 

DATE OF FINAL HEARING: 25.07.2023 

.DATE OF oEd
1
1s10N TAKEN: 25.oa.2023 

¾ 

...... Complainant 

...... Respondents 

' 1 . • . 
Mr. Arun 0almia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA 
Amit IKabra(M.No!-094533) Page 1 of 35 
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. . . I . . . 
PARTIES PRESENT DURING THE FINAL HEARING 

Complainant NP~?Rresent 

Respo~den~ -1 C~:.,:5:l)~V1ian Bh~gwati J~la,n (Through VC) 
. 

,· . . . •' 

. CA Amit·Kabra.(Throug·h'VC) 

Counsel for Ress>~ndents CA Ajay Bahl along with his assistant 

CA Ayush (Through VC) 

BACKGROUND OF THE 'CASE: -
........ -T . . , .... .. ............. . 

• ' 1· 

I .· . . • 

1. · The .brief background of the case is that the . Complain~nt had filed complaint 

against Mis I S.V. '.Ghatalia & Associates . (hereinafter re'ferred •• to as 

Respondeil, _ Finn): Mumbai who happened to be the. auditor of Nation~/ Spot 

Exchange Lnr11ted (hereinafter referred to as "NSEU Company") for the alleged 
I . . . . . . • . . . . , 

period 2011-2012. Mr. Arun Dalmia, Secretary of NSEL Investors Forum has 

filed a comJlaint wherein it was alleged against the Respondents Firm on 

• ground .of prdfessio~al misconduct/negligence in respect of reporting and failure 

to bring to ~otice the serious lapses iri financial statements of NSEL for the 
I ' • 

period ending 31st ~arch, 2012 which resulted in a fraud of Rs. 5500 crores to 

the investoiis. The Committee further observed that in response to the 
j . . . . • 

Disciplinary Directorate regarding disclosing the name of member answerable, 

both the Re~pondehts (CA. Shrawan Bhagwati Jalan and CA. Amit Kabra) vide 

their declarJtion d~ted 04th December 2013 disclo~ed themselves as member 

answerable./ 

It is not~d t~at the statutory au~itor of NSEL were as under: 

Financial Year Statutory Auditor 
I 

2011-12 Mis S V Ghatalia & Associates 

2012-13 M/s Mukesh P. Shah & Co. 
I 

* M/s Mukesh ,. Shah:& Co were the internal auditors ofNSEL for FY'2011-12 

and had beco~e statutory auditor in FY 2012-13. It is noted that on 21st 

September 201 ~' M/s Mukesh P. Shah & Co withdrew their audit report for FY 

2012-13¥ . . j 

i 
Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA 

Amit K~bra(M.No.~94533). Page 2 of 35 
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,'• 

{, '. I 

C~ARGES I~ BRIEF:- •• ,. •• ._ • ...... 

2. The Cohiplainant vide his complaint dated 1ath Oct0ber, 2013 levied the 

followi11J charges against the Respondents: 
I 

. • S.No. IAllegations Prima Facie View of 

Director (Discipline) 

2. 

3. 

:The Respondents firm failed to qualify their Held Guilty 

!report by not bringing illegal funding activity 

iand higher risk of credit defaults to the 

inotice of the shareholders, despite the 

·same being mentioned by Internal auditor 

CA. Mukesh P. Shah in his • internal audit 

report. 

The Respondents firm failed to rep~rt about Held Not Guilty 

:incorrect utilisation of the initial margin 

!money 

The Respondents firm failed to mention Held Guilty 

non-governance and lack of transparency 

·and competence in controlling the activities 

! by the Company, illegal funding activity and 

: higher risk of credit defaults. 

3. The Respondents at the stage of PFO wherein they were held Guilty had inter-, . 

alia submitted as under: 
I 
' • 
I 
I 

a. That the Complainant has raised issues which are not maintainable due to 

applicability of one or more of the following reasons: 

i. 

ii. 

iii.' 

iv. 

, 

Outside the preview of the engagement. 

Beyond the specific duties which auditors have to perform. -

Based on hearsay·and unsubstantiated reports. 

Based on erroneous understanding of the role of st~tutory auditor~ 

Mr. Arun Dalm1a, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102} & CA , I 

Amit Kabra(M.l\lo.-094533) - Page 3 of 35 



--!!!!! 

[PR-281/2013-DD/273/2013/DC/437/2016 and PPR/G/003/2020 clubbed] 

I , ·-..\ 

v. Clearly indicative of non-understanding of the technicalities and 
I -

specrc res~onsibil~t~es of a Statutory Auditor relati11g to Accounting 

Stan~ards a.nd Aud1tmg.Standar:ds. • 

v1. Bas~d .on Wrong interpretation of the information and background of 

thej~sues involved. 

vii. A1m~d at Jnciting more information by raising issues that are by 

the~selves~aseless and devoid of appropriate evidence. 

viii. Stat~d with9ut a detailed reading and understanding of the provisions 

cont~ined in the Hye ~aw,s of N.SEL. 
. ! 

b. All.the.allegations ':levelled against the Respondents by w~y of the complaint 
. I . •. . . . . .. . . , . • • . • 

are based! only 6n conjectures, surmises and nevispapers reports .. No 
I . . . . •. . . . 

• evidence ~as been produced in support of these allegation.s except for 
I • : 

reliance that has been placed on the financial statements and audit opinion 
. 1 . . , . . . , . . • 
itself to allege gross negligence. . 

I . 
I 

3.1 ===~t:se toli Allega~.ion 1- Illegal Funding activity and .higher risk of credit 

. a. The natur. • of responsibilities of an internal auditor and a statutory auditor 

who audit! the fioancial stat~ments of the Company under the Companies 

Act, 1956, are vew different. 

b . The level of ris~ that a company or organisation takes is a business 

decision. 'Al uditor~ cannot and are not expected to audit/review business 

decisions taken by management of the entity. Based on the actual 

transactio
1 
s entefed into by the Company, auditors are expected to perform· 

pmcedurds: on a sample basis, to provide reasonable assurance .that the 
,1, 

financial statemehts present true and fair view, based on proper recording of 

such transaction~ in the books of accounts. 

c. During the year ~ended March 31, 2012, NSEL had engaged itself as an 
; 

agent in procur~ment activities on behalf of its principals. As part of this 
I 

activity, ~SEL h~d given unsecured advances and had earned procurement 
l . • 

commission. The memorandum of association ("MOA'') clause B sub-claus¥' 

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA 
Amit Kabra(M.No.-094533) • Page 4 of 35 
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3 & 18 of the Company allowe~. it to carry such activities. These advances 
I . . . .. 

were disclosed as "unsecured advances" in the financial statements. 
I - , J 

d. The iespondents firm has performed audit procedures to review such 

unsecured advances and had obtained third party direct balance I 

confirmation for 100% of advances. The Respondents firm also verified that 

subse~uentto the balance sheet date approximately 52% of such advances 
! 

were t;ecovered by NSEL up to the date of signing financial statements. The 

. management of the Company had also made a disclosure in the notes to 

accouhts no. 41 to the financial statements regarding such procurement 

activity. 

e. At MJi.ch 31, 2012, NSEL's total assets were Rs 429.75 crores and total • ! . 

I · 
incom~ were Rs 94.39 crores respectively. Againstthis, the assets relating 

to thelprocurement activities were Rs 136.20 crores as at March 31, 2012 

and income from this activity was Rs 14.20 crores for the year then ended. 
I . I 

•
1 

f. ·Accordingly; .NSEL's assets related to procurement activities were 

apprm~imately 31..7% of total assets, and revenue from such procurement 
I 

I activities represented approximately 15% of total income. These do not 

repres~nt/constitute 50% or more of the assets / total income a5. at I for the 

year e'.nded March 31, 2012, and accordingly, NSEL was not required to be 

'classified as "deemed NBFC". Accordingly, it did not require fo apply for I . 
NBFC1 license. The above facts are based on the Respondents firm's 

understanding of transaction ·undertaken by NSEL during the year ended 

March 131, 2012. 

3.2_ i Response to Allegation 3- Non.agovernance and lack of transparency 

. a. The d:>~plainant seems to have hashed together various parts of the show 
I . . 

cause: notice from FMC and "read between the lines" to establish his 

compl!int. The allegation refers to non-governance and lack of 
1 

• transp1rency at NSEL; however, these allegations are extremely generic, 

I b. 

and th~re is no evidence provided to support such allegations. • . I . . 
The Respondents are aware from public sources that Mis Mukesh P Shah, 

I 

the auditors of NSEL for the year ended March 31, 2013, and Mis Deloitt; 

Mr.1run Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA 
Amit:kabra(M.No)-094533) Page 5 of 35 
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Haskins and Sells, the auditors of Financial Technologies Limited for the 

year endeql March 31, 2013, have withdrawn their audit reports on the 

financial sfatements of NSEL and FTIL respectively, for the year ended 

March 31, 2013. 

c. 1t is difficult to comprehend as to how, solely based on this, the Complainant 

has reached a conclusion that NSEL statutory auditor was negligent or 

engaged ,in misconduct while performing the audit of the Financial 
' 

Statement$ for the year ended March 31, 2012. Accordingly, the 

Respom:ter,ts sub.mit that the matters included in the allegation are 

extremely!broad and general in nature, and lack specificity. 

d. Notwithstanding the foregoing, the Respondents wish to st~te that the audit 

of the fina;ncial-statements of NSEL for the year ended March 31, 2012 were 

performed in accordance with auditing standards issued by the ICAI, and the 

• Respondents have stated so in their report. 

e. Any • other aspects . of the allegations, including those • related to mis

-governance and lack of transparency, FTIL along with Directors having 

grossly failed in discharging their functions in a fair, judicious and honest 

manner, and .NSEL perpetrating fraud on its platform and conspiring.to cheat 

• ilivestorsi, as indicated and claimed by the Complainant are outside the 

Respondents' scope of work. 

4. The Directo~ {Discipline) had, in his Prima Facie Opinion dated 19th November 

2015 with respect to first allegation,·on perusal of object clause on Page 2 of 

the MOA oi the Company noted that the said clause talks about the· 'collateral 

. management' which . literally means something pledged as a security for 

repayment of a loan. As regards the quantum of security, vis-a-vis amount of 

funding is concerned, it is noted that as per collateral management the assets 

are backed' by some security, however, in the instant case, the advances have 
; 

been shown as "Unsecured Advances" in the financial statements for the year 

ended 31 st March, 2012 which means that the assets were not at- all secured. • 

Thus, it cah be said that the work of the management was not in line with the 

objects of the Company. Further, the Respondents, being the statutory audit¥ 

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA 

Amit Kabra(M.No,-094533) Page 6 of 35 
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' I . 

of the cbmpany, need to have. been more cautious when the internal auditor 
• I • ,. •· .... · 

Mis Muk~sh P. Shah & Co. Chartered Accou~tants in their audit observation 

has mentioned that: • I 

"NSEL was taking higher risk of credit default as it does not hold any security or 

line. The 
1

activity entails funding of the transactions and provisions of NBFC the 

Co~~an7 ha~ not secured any_such licens~ as.an NBFC_f~r carrying out such 

activity a,nd ,n order to avoid the appllcat,on pettam,ng to NBFC, the 
I 

transact~ons needs to be restructured in the books of accounts of the 

Company" 

Hence, the Respondents were _required to qualify his audit report with respect to 

,the above, but the same has not been done by them in the present case. 

Accordi~~gly, prima-facie, the Respondents are guilty of professional 

miscon.~uet falling within the meaning of Causes (5), (6) and (7-) -of Part-I of· 
.I 

Second Schedule to the Chartered Accountants Act, 1949. 

With re~pect to third allegation, the Respondents submitted that the fact that 

M/s Deloitte Haskins and Sells, statutory auditors of FTIL have withdrawn their 

audit report pertaining to F/Y 2012-13, subsequent to exposure of NSEL affairs . 

seems tb be the focal point on which this charge has been levelled against the 

Respon~ents. The Director (Discipline) noted that such a line of argument I . 
require~ to be established through supporting papers/evidences and the very 

fact that the statutory auditors of FTIL and the subsidiary controlled by it i.e. 

NSEL ~ave withdrawn the audit report for the year 2012-:-13 does cause a . I· .. . . 
shadow1 of suspicion on the role of the Respondents. Thus, the matter requires 

to be looked into further for verifying the genuineness of the audit pr?cedures 

adopted by the Respondents as referred to by them in their written 

submisJions. Thus, in respect of this charge the Respondents are prima

facie glilty of professional misconduct falling within the meaning of Item· . I . 
(7) of Rlart I of the Second Schedule to the Chartered Accountants Act, 

1949.M 

1 
' 

Mr: Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA 
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1: 

5. According!y, t~e Direbtor (Discipline) in terms of Rule 9 of the Chartered 

Accountants (P:roced+e of lnvestigatio.ns of Professional .and Other Misconduct 

and Conduct of Cases) Rules, 2007, held the Respondents Prima-facie-Guilty 
. · . I · I • 

of Profession_a, MiscohQuct falling . within the meaning -of ltems (5), (6) & (7) 9f 

Part i of the 1eco.nd j;schedule to the Ch~rtered Accountants Act, 1·949. The 
I ' 

said Item to the Schedule to the Act, states as under: 

. Items (5}, (6} Jnd a} ~f Part I of s·econd Schedule: • • 

_"A_Cn.c1rt~r.~d--~~l!DJf-r1~ in __ pr_ac;!i~::~t'H~II t:>~-~~~m~d to b~ g~i_lty_Qf prq_f~~sionai 

misconduct, if he- , 
! 
l 

' • 

. .-(5): fails to di4ciose .. ~ -material fact known • to him which is not disclosed in a . 
. l, . . . 

financial statdment, :but disclosure of which is necessary ih making such 
I ' ~ I • 

financial statement .Jhere he is. concerned with that -financial .statement in a 
I ~ • 

. ·--«·· • I I . ·1,) • _. pro,ess,ona • capac1,., / 
• ' I • f 

!; 

(~): fails to report a 1aterial misstatement known _to him to appear in a financial 

-statem_ent wit~ Which )he is concerned in a professional capacity; 

,. 
" • 

(7): does not ~xemisi due diligence, or is .grossly negligent in the conduct of his 

professional ~uties • li 
l 
jl 

I ! 
. M . 

SUBMISSIONS OF THE-RESPONDENTS ON PRIMA FACIE OPINION 

6. The gist of ~ubmis~ions dated 22nd March, 2016 made by Respondents in 

response to P.rima F~cie Opinion were as under: 
.. ; ;- . •. 

a. With resp~ct to fi~rst charge it is submitted that in judging whether they had 
. I. . 

exercised_ ·reaso~able care and skill as expected from an auditor, it will not 
. I: 

be correct to prdceed on matters which have transpired subsequent to their 
' 11 

engagem~nt as ~tatutory auditors. _ 

b. NSEL co~ld alsJ perform collateral management activities as per its object 
I ,·1 

clause of MOA}lt does not mean handling deliveries of commodities that 

includes collateral management activities. 

f: • ~ 
j; 
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c. As per clause 18 of MOA, NSEL was allowed to perform activities as an 

agent. 

d. ProcJrement activity performed by NSEL was not in violation of object 

claus~ of MOA and· it provided unsecured advance towards that activity. 

: • e. It canhot be co'listrued that procurement activities undertaken by NSEL were· 

i 
. ! 

collateral management services. 

f. Apprdpriate • disclosures relating to unsecured advances were made by the 
I . . . 

Resp?ndents in financial and notes to accounts. 

g. That tflE!. st~n~ard on relian~ on the work of Internal auditor makes -it clear 

that a statutory auditor is not expected to make any conclusions based on 

the in~ernal auditor's report without having-verified the issues from the view 

point 6f stat~tory auditor. • . . . 

h. The , Respondents had performed sufficient and appropriate audit 
I • 

proce~ures to audit unsecured advances and procurement commission. 

i. With.respect to. second charge, it is· submitted that they did not withdrew 

their audit report for the erided 31 st March, 2012 because by the time this 

matter. had become known in August 2013, successor auditors had already 

issue~ their report on 31st March 2013 which in effect rendered their audit 
I 

report on 31 st March 2012 financial statements stale. 

j. Their report is supersede by another auditor and hence they concluded that 
' 

no on~ would be relying on their report 

k. NSEL[ had limited number of shareholders who were actively involved in 

affairs of the Company. The Financials were also not widely circulated. 

I. The management of NSEL did not withdraw the financials which means 

NSEtl board continued to accord its approval for the year ended 31st March 
2012J • · : • • 

! 

m. The 1.Jse of "shadow of suspicion" in the PFO is insufficient to support a 

primJ facie finding. Further there is nothing on record which reveals that 

withd~awal of FTIL had anything to do with Respondents' audit for the year 
I . . 

ended 31 st March 2012. That they had performed a number of audit 

procedures to complete their auditq:{ 

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA 
Amit Kabra(M.N:o.-094533} Page 9 of 35 



I 
I 
iii 

. [PR-28112013-DD/273/2013/DC/437/2016 and PPR/G/0,03/2020 clubbed] 

1 
j 

. \ 

BRIEF FACTS OF THE PROCEEDINGS:-
' 7. The Committe~ noted_ that the instant case was fixed for hearing on following 

dates: 

S.No. .Date· } Status of Hearing 

1. 27.07.2016 ! Adjourned off the request of the Respondents 

2. 28.11.201~ I Adjourned due to paucity of time 

3. 15.03.201!7 . - Part heard & adjourned ·, 

4. 11.04.2017 . Fixed & Heard ' 

.5. 30.05.20t9 I Adjourned. on the . request of the Respondents and in 
i 

• the absence of Complainant 

6. 25.06.2019 
i 

I Adjourned due to paucity of time 

7. 09.08.2019 j 
Adjourned on the request of the Complainant 

8. 04.09.2019 
I 

Adjourned on the request of the Respondents 
' 

9. 06.01.2020 • 
.- Adjourned on the request of the Respondents . 

10; • 25:11.·2020 1 • -Meetinf cancelled due to unavoidable circumstances 
i 

11 . 02.09.20f1 Adjourned on the request of both the parties 

12. 19.09.2022 
.. 

Respondent · opted for de-novo hearing: Accordingly, 

after taking the oath, the matter was adjourned 

13. 07.11.2022 Part heard & adjourned 

14. 29.12.2922 
' 

Part heard & adjourned 

15. 16.01.2023 Heard & Concluded 

16. 25.01.2023 Judgement Reserved considered and decided to re-

hear 

17. 06.04.2023 Respondent opted for de-nova hearing. Accordingly, 
j 
I after taking.the oath, the matter was adjourned 

18. 11.07.2023 Adjourned on the request of the Respondents 
: 

19. 25.07.2023 1 Concluded and Judgement Reserved 

20. 25.08.2923 Final decision taken on the case 

,n 

8. On the day 'of first, hearing held on 27th July, 2016, the Committee noted that 

the Respon:dents had sought an adjournment vide his mail dated 22nd July, 

2016 on the grounds of pre-occupation. The.Committee upon consideration o~ 
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the request, granted adjournment of hearing with the approval of Presiding 

. Officer. 

9. The Committee noted that the consideration of the case on the day of second 
I . . . • . . . . 

hearing J1eld on 28th November, 2016 was deferred due to paucity of time and 

the partiJs present were informed accordingly by the Presiding Officer. 

I 

10.! On the d~y of third hearing heldori 15th March 2017, the Committee noted that 

I Mr. Ajay balmia, Complainant's representative and the Respondents along with 

their counsel CA A. P. Singh were present before the Committee. The 
. I 

Committ~ put both the Respondents on oath. Thereafter, the Committee 
! 

• , enquired from the Respondents as to whether they were aware of the charges. 

On the s~me, the Respondents replied in the affirmative and pleaded Not Guilty 

to the charges levelled against them. The Counsel for Respondent thereafter 

drew. th~- attention of the .Committee towards Rules 18(7) read with Rule 18(9) 
• ,: I 

of the Charte[E~c;I __ A_G:9Ql,l_fll~nt~ __ (Pr9c~1,1r~ o_f l_rty~~tjg~Jjg_m, _cind Pr(jfes_$_io11al . 

and Other Misconduct and Conduct of Cases) Rule, 2007 wherein the· 

procedur1 to be adopted by the Committee at the first hearing laid down. The 

Committe,e adjourned the matter for further hearing. _The Complainant and 

Respondents were directed to appear before the Committee at the next d~te of 

hearing tq expedite and conclude the case. 

11. • On the day of fourth hearing held on 11th April 2017, the Committee noted that 

Mr. Ajay I Dalmia, Complainant's representative along with his counsel Mr. 

Chetan Yadav, Advocate and the Respondents along with their counsel CA A. 
·-

P. Singh! were present before the Co_mmittee. The Committee asked the 

Complainant to open up the charges against the Respondents. However it was 

noted thJt the counsel of the Complainant was raising additional allegations 

. against t~le Respondents· on the basis of forensic audit report issued by Grand 

, . Thornton.! To this the Committee categorically stated that no cognizance would 
I 

be taken of any allegation which is beyond the scope of the instant complaint. In 

I . • ~ 

Mr. ~run Oalmia,lsecretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA 
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' • 

case he wisheq to rais~ additional allegations against the Respondents, he may 

proceed by wai of filing a fresh complaint. 
I ' • 

The Counsel for the ~espondents also submitted that in case the Committee 

. chopses to ref$r to the, said .forensic report, a copy may be provided beforehand 
•; . . . . . • • 

to the Respon<!lents tol their perusal and preparing defense on the same. 

Thereafter, the Counsel for Respondents made his.submissions on the merit of s . 

the case. The hearifig in the maUer was concluded and the judgement was 

reserved.· 

· The CommittE;e coulq not take decision in t,tie lastmeeting held on Jan, 2018 of 

that ·Council ¥ear.an~ hence the matter was fixed for h~aring in next meetings. 

; 

12; On the q~y of fifth hearing helci on 30th May; 2019, the Committee noted that 

' ij 

.: __ ::.. -i ~ ·- · ~--- : . - , ... : .... - --- __ ;~•-·····- • . . •.. ----~-- '.~ ..... . 

. the Respond¢nts ha? sought an adjou_rnment. The Committee further noted that I 

the Complair)ant was not present. The Committee looking into the absence of 
. r • . • . 

. both the .parties, decided to adjourn the matter to the next date. 

13. On the day· of si#h hearing held on 25th June, 2019, the hearing was 

adjourned due to paucity of time. 

14. On the day of seventh hearing held on 9th August, 2019, the Committee noted 
' ~ . 

that the Counsel ; for the Complainant was present. He requested for . "} . 

adjournment of h~aring due to his personal difficulty. On the same, the 
. ' . i :., . . . - . ' . . 
Committee aecideq to adjourn the hearing with information to th~. Respondents. 

' 
With this, h~aring in the matter was adjourned. 

15. On the day; of eig.hth hearing, held on 4th September, 2019, the Committee 

noted that ~ the Respondents had sought an adjournment. The Committee 
I • 

looking into the· absence of Respondents, decided to adjourn the matter to the 

next date.~ 

I 
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r", 
• 16. On the day of ninth hearing held on 6th January, 2020, the Committee noted 

that the ~espondents had sought an adjou-mment. The Committee looking into 
i 

the abse11ce of Respondents, decided to adjourn the matter to the next-date. 
I - - - -

17, On the day of tenth hearing held on 25th November, 2020, the Committee 

, noted tht the meeting was cancelled due to unavoidable circumstances. 

1 Bi On the dlay of eleventh hearing held on 2nd September, 2021, the Committee 

noted that. the Complainant vide email dated 18th August, 2021 had sought an 
I . . -. 

adjournment in the matter for 8 weeks. The Respondents also sought 
I 

adjournrtjent on the ground (>f unavailability of his counsel on date of hearing. 

The Corr;1mittee looking into the same ~cceded to their request and granted the 

1 adjournrr,ent. The Office was directed to inform the parties accordingly. 
I 

19] On _the ~ay of twelfth hearing held on 19th September, 2022, the- Committee 

noted t~~t the . Complainant. was not present. However, the Respondents were 

present Jhfough Video Conferencing Mode through their Counsel CA. A.P. 

Singh. At the outset, the Committee enquired from the Respondents that since, 

, the composition of the Committee had changed further from the previous 

hearing, .. ihence, as to whether they wished to have a de-novo hearing. On the 

same, the Counsel of the Respondents opted for_ a de-novo hearing. The 

Committee acceded to the request of the Respondents and started a fresh 

hearing in the niatter. The Respondents were administered on Oath. Thereafter, 

the Cominittee enquired from the Respondents as to whether they were aware 

of the ct~arges. On the same, the. Respondents replied in the affirmative and 

pl·eaded Not Guilty to the charges levelled ·against them. Thereafter, the 

Counsel of the Respondents sought adjournment in the matter. The Committee, 

looking i
1

nto the fact, decided to adjourn the hearing to a future date. With this, 

the hearng in the matter was partly heard & adjourned. 

. . 
20. On the day of thirteenth hearing held on 7th November, 2022, the Committee 

noted t~at the Respondents along with their Counsel CA. A.P Singh were 

present lat ICAI Tower, BKC- Mumbai. The Committee noted the Complainant 

M~. Arun Dalm1 Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & : 
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was not present despite the notice being duly served to him. Thereafter, the 

· Respondent's Counsel submit that the said matter was concluded in the 

meeting. held on 11th April 2017 and there is nothing .in the rules that allow for 

the matter to be re:-heard again. On the same, the Committee informed them 

that if they want/don't want to present their case before this Committee they are 

allowed and accordingly the matter will be decided. Further the Committee also 

informed them that since they have taken the option of de-novo in previous 

hearing they are required to present the case on merits. Thereafter, the 

. Committee aske.d th~ .Respondents to make . his. StJ~missions .. The 

• Respondents/their Counsel had, inter-alia, submitted as under: 

a. That NSEL has no right under the ICAl's rules to file :the complaint as it is 

. not a legalfentityliridividual. 

. b. He reiterated his earlier submissions made at th·e stage of PFO and in 

response to PFO . . 
·c·: Tnatthe ~b-caments- relied upon by the Director (Oi•scipline) in making his 

opinion were not available in the public domain, hence they requested to 

provide the same as they have to counter those charges to defend their 

case. 

d. That M/s Deloitte Haskins & Sells withdrew its audit report in 2013 when the 

Respondents were not the auditor of NSEL. 

e. As per clause 18 of MOA of NSEL, working as agents is fully within the 

ambit and scope of the Company. 

f. That the reliance on Internal audit report is not to be considered as global 

benchmark. He further submitted that SA-315 and SA-330, issued by the 

_ Institute, were duly fol~owed by the Respondents. 

g. That they had obtained and read the copies of Internal Audit Report. 

However, if an auditor has to rely on the work of the Internal Auditor then the 

auditor would be required to perform certain other checks regarding the 

quality of the work done by internal auditor. But if the auditor does not rely, 

then there is no requirement to rely on the experts$ 

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA 
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The Committee posed certain questions to him to understand the issues 
I 

. involved: and the role of the'·'Respondents' ··,n the case. Thereafter, the 

; Committ~e gave the directions to the Respondents to submit the following: 

I a. Whet~er any Internal Audit Committee and/or Risk Management Committee 

was i\1 existence/established by the Company? If yes, then whether any 

meetings were held. 
I 

b. Attenqance and Minutes of those meetings. 

c. As to why the Internal Audit Report was not considered by the Respondents 

as stJtutory Auditor. . - • -.. 
I 

With the above directions, the Committee-decided to adjourn the hearing to the 

next datel 

; . i . . 
21. \ On the d~y of fourteenth hearing held on 29th December, 2022, the Committee 

_______ . j_l'l?~e~ th_~~-t~~--R~~~ondent i.e. ~A. A~i_! _t<~?~~ ,~lc>~gwith his __ Coyn~~19,4.. AP 

I Singh we1
re present through video conferencing mode. The Committee noted 
i . . . 

I that the ~omplainant was not present. The Counsel for Respondents ·sought 

! adjournm7nt on the ground that other Respondent, i.e. CA. Shrawan Bhagwati 

I Jalan, is jnot in India and his physical presence is necessary in the matter. 

i Thereafter, the Committee looking into his request decided to adjourn the ca·se 
I . 
i to further pate. 

I 
I . 

22. 1 On the day of fifteenth hearing held on 16th January, 2023, the Committee 
' I • 

I • . 

I noted that both the Respondents alongwith their Counsel CA. AP Singh were 
: I 

1 

present . ti:,rough video conferencing mode. The Committee noted that the 

1 
Complain?nt was not present. At the outset, the Cou_nsel of the Respondents 

I submitted I that a case vide reference number PPR/G/003/2020, filed by EOW, 

: had been I merged with the instant case. He further submitted that the matter 

I filed by E0W is sub-justice before the Court of law. He accordingly pleaded that 
I I 
1 the instant matter should also be kept in abeyance till the matter filed by EOW 
' I 

I is decided by the Court of law. ·The Committee informed the Respondents that 
I -

\ these are I separate disciplinary proceedings that need not wait for EOW case 

' and acco+ingly decided to proceed with the matter further in the instant cal 

' 
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Thereafter, the Committee asked the Respondents to make his submissions. 

The Respondents_in their submissions had inter-alia stated as under: 

a. That they r~d replied to the queries which were sought from them in the 

previous ·hearing. 

b. That the a~ditor will only examine whether there ate material misstatements 

in the finarcial statements and whether the financial- statements portray a 

true and fair view and will not act upon the business decision of the 

Company. 

c. That the ¥?Ork of an internal auditor is totally different in nature and it is more 

of a ma_n~gement function and that's why an internal auditor can't be the 

statutory c/iuditor in the same Company. 

d. That there is no compulsion that the statutory auditor must rely on the work 
. I . 

of the inte"rnal auditor . 

. e_, __ That as_· __ Jl~_rt • of audit,. the.y re_v_i_ewed the _internal audiLrep"c>_rts _and thpse_ 

observations which are relevant to the audit are being considered. 
I . . 

f. That the 'Director (Discipline) erred in understanding the·provisions of MOA 

of the Company. That in the previous hearing they had clearly shown the 

clauses 
1

of MOA which allows the Company to indulge in the particular 

activities. 

g. That they had performed relevant audit procedures and concluded that the 

Company will not fall under the category of NBFC at all. 

h. That Audit Procedures were followed as prescribed in the guidance ·note 

issued !by ICAI. That CARO· reporting was done properly by the 

Respondents and submissions of Respondents filed in 2014 were not 

properly considered by the Director (Discipline) while forming prima facie 

opinion 

i. That NSEL had provided them the copies of audit committee meetings and 

they had placed reliance_ on the said audit committee meetings. They also 

· reviewed the minutes of board meetings and noted the approval of financial 

statements. ¥ 
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The Con;imittee posed certain questions to the- Respondents to understand the 

i. issue i~vlolved and the role of t~~-Respond~nts_fr,·~he case. With the above, the 

j Cornmitt~ concluded the hearing by reserving its Judgment. 

I . 
23. On the day of sixteenth hearing held on 25th January, 2023, the Committee I . . . . . 

noted that the Respondents had changed their counsel and taken the services I . . 
of Mr. Ajay Bahl, Advocate (along with his Assistant CA Ayush) and both 

Respondents and Counsels were present through video conference mode and 

appeared before it. The Comm_ittee noted that during the course of hearing the 

matter pending for hearing vide reference PR/255/13-00/251/13-DC/675/17, 
I 

the Cou,~sel of the Respondents in that. case had raised certain objections by 

stating that ~he charges framed by the Director (Discipline) were different from 
j . . . . 

those alleged in the complaint by the Complainant. The Counsel for the 
I . • . 

Respondents also submitted that this case is similar to earlier one and both : . • 

. cas~ .. ~pou!~ _be tak~ri !9.g~ther for hear~r:i_g_ fo_r .. ~im!l~rjcy of qeci~ion .. Th_e 

,Committ~e acceded to the plea of the Counsel and decide to .:take matter 

together at later stage. Accordingly, the Committee decided to hear this matter 

again. The Committee also conveyed its decisions to the Respondents. 

24~ . . • On the day of seventeenth meeting held on 6th April, 2023, the Committee 

j • noted thlat the Respondents along with their counsel Mr. Ajay Bahl, Advocate 

I (along Jith his Assistant CA Ayush) were present through v-ideo conference 
.I 
I . . . 

mode. The Committee further noted that neither the Complainant was present, 

, nor any jntimation was received despite notice/email duly served upon him. 

2~.1 The Col]lmittee noted that the presentmatter was also listed earlier on various 

dates before different Committees. The Committee noted that the constitution of 

earlier Committees as under: 

Couneil Year Name of members of the Committee 
I 

2016-17 CA. Nilesh S. Vikamsey, Presiding Officer 

Mrs Bindu Agnihotri, Government Nominee 

Mr. Amit Chatterjee, Government Nominee 

CA. Naveen N.D. Gupta, Member 

CA. Mangesh Pandurang Kinare, Member 
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CA.JNilesh S. Vikamsey, Presiding Officer 

Mrs Hindu Agnihotri, Government Nominee 

· Mr.~mit Chatterjee, Governmeni Nominee 

CAJG. Sekar, Member • 

• cAJ Nihar Niranjan Jambusaria, Member 
~- ' 

CA~ Naveen N.D. Gupta, Presiding Officer • 

Mr.1R. Sridharan, I.A.S: Reid., GovemmentNominee 

Mrs. Anita Kapur, Government Nominee 

.. . . . CA~. ShyamJ~I .Aga_rwal, .Me.mb~r 
CA~ Sanjay Agarw·aI, Member 

•• 
CAi Atul Kumar Gupta (Presiding Officer) • 

M·rJ Rajeev Kher, I.A.S .• '(Retd.), Government Nominee 

CA~ Ama~it Chopra, Government Nominee • ' ' ' ' ' ' ' 

CA Rajendra Kumar P, Member 
. . . . · . .. · l . . . . . . .. . . , . 
• ------ - -· -· -cA:-ChandrashekharVasant Chitale;-Member-···--· - -

~ ' ', 

2020-21 CA :Atul Kumar Gupta (Presiding Officer) 
l . .. . . 

2021-22 

2022-23 

Mr:.i Rajeev Kher, I.A.S. (Retd.), Government Nominee 
~- ' . ' ' ' ' ' 

CA. Amarjit Chopra, Government Nominee 
• . I . 

CA Rajendra Kumar P, Member 
' . 

CA Pramod Kumar Boob, Member 
• CA. (Dr.) Debashis Mitra, Presiding Officer • • I . . . . 

Mr. Rajeev Kher, I.A.S. (Retd.), Government Nominee 
I . 

CA. Amarjit Chopra, Government Nominee 
~ 

CA Rajendra Kumar P, Member 

• CA. Babu Abraham Kallivayalil, Member • • 
CA (Dr.) Debashis Mitra, Presiding Officer 

• Mrs. Rani Nair, I.RS. (Retd.), Government Nominee . ' 

Mr. Arun Kumar, I.A.S. (Retd.}, Government Nominee 

' CA Rajendra Kumar P, Member • . ' 

CA Cotha S Srinivas, Member • 
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24.iZ Since the composition of the • Committee had changed subsequent to the 
• : ·- .' .. •. • , ,'· ,;· • ' ,· r . ... f.: ~-- ,• • 

previous t,earing, the Committee enquired from the Respondents, whether they 

1 wished to· have a de-novo hearing which was accepted by the Respondents. On 

the same\they opted for de-novo hearing. 
l 

. I . 
24.B The Committee acceded to the request of the Respondents and started a fresh 

I 
hearing on the matter. Accordingly, the Respondents were administered on 

Oath. Th~~eaft~r. looking. into the fact that this was the first hearing, the 

Committef decided to adjourn the hearing to a future date. 

25. On the day ofeighteenth hearing held on 11th July 2023, the Committee noted 
I . . . . 

that the ij.espondents had sought adjournment vide email dated 5th July 2023 

on ground that their Counsel was.travelling abroad. The Committee noted that 

neither thb Complainant was present nor any intimation was received despite 

·i notice/em~airduly served upon liim. The Committee looking hito the, grounds of 

! natural Ju~tice acceded to the adjournment request made by the Respondents, • 

i and acco'.rdingly, the. case was adjourned. The Committee also directed to 

I Office to ·inform the parties that no more extension shall be granted to the 

rt
. i 

pa Ies. ~ . 

I 

26. On the day of final hearing dated 25th July 2023 the Committee noted that the 

Responderts atong with their counsel, CA. Ajay Behl (along with his Assistant 

1 
CA Ayush~ were ·present through Video Conferencing and appeared before it. 

: The Comn"littee further noted that neither the Complainant was present, nor any 

: intimation -~as receive.~ despite notice/email ~uly served upon him. . 

26. ~ The Comlitlee informed . the Respondents that since the present case was 
. I 

: listed on 18 occasions· in. the past however because of various reasons it could 

! not be co1mpleted. The Committee informed that in the de-novo proceedings 

: now they ~ill be given full chance to make their submissions. The Respondents 

: make thei/ detailed submissions charge wise~ • 

-_ l . 

. :I I . 
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26.2 The Respondents/ their Authorized representative during the hearing, inter-alia, 
' • 

submitted as uhder: 

~- With r:egar-d to first ca:.al'ge Respondents/his Counsel submitted that the 

Memorandum of Association of • the Company . allowed it · to carry out the 

procurement activities arid- as a part of • which the Company has given 

unsecured advances which were shown as unsecured advances in the 

financial statements. 

b . That they h~d verified the third . party direct confirmations and approximately • 
. . 

52% of such advances w~s recovered by NSEL upto the date of signing of 

financial statements for the financial year 2011-2012 i.e. 21st May 2012. 

c. With reg_ard to seQQnd ·charge the Respondents/their . Authorised 

R~presemative submitted. th~t -CA Mukesh P. Shah have withdrawn · his audit 

f.eport for the next financial year 2012-2013 . 

.d. That there is. no ~vidence produced till date to establish that there ·:w_as a 

deficiehcy in the Respondent's work. Therefore just on the basis . that the 

reports have been withgrawn, -inferring that it must have been something to do 

with their audit is pure conjecture. 

26.3 The Committee further posed certain questions to the Respondents to 

understand the issue involved and the role of the Respondents in the case. 

After -consideration of the same, the Committee directed that the Respondents 

to submit following in the next 15 days: 

a. Synopsi$ of the case 

b. Legible GOPY of Pg 117 of the Respondents documents. 

c. Any circular of RBI where they defined financial assets and financial 

liabilities 

d. Copy of any Notification wherein the RBI defines income(s) to be classified 

for the purpose of NBFC - to establish that the income· certified by the • 

Respondents is not cove.red by NBFCq{ 
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' 
·. "; i . . 
• 26[4 After det1iled deliberations, and on consideratio_n of facts ofthe case, various 

I I .. , .. ·. . . .. _ .... : .' \ ;',· 
documents on record as well as oral submissions of Respondents before it, the 

I 

' Committ~e decided to conclude the hearing by reserving its .judgement.· 

27~ ThereaflJr, this matt~r was plated in meeting held on 25th August· 2023 for 

considerltion of the facts and arriving at a decision by the Committee. The 

CommittJe noted 1hat pursuant to its directions given on 25th July, 2023, the I . . . . . . . 

i 

Respondents have submitted as under: 

a. • With ,lespect to first charge, it is submitted that as contended at the hearing, 

the allegation itself is prima-facie -devoid of any basis. In effect,. the PFO suo

moto re-characterizes the business of 'procurement activities' as 'collateral 

man~gement'; and then alleges that the lack of security as a basis of 

allegi~g prima fade guilt on the Respondents. 

b. Proc~rement activities' is not:the same as 'collateral management' and there 

• is n·o /basis for any such re-characterization, as sought to have been done in 
I . 

the -F~FO. It is reiterated that the nature of business was 'procurement 
j 

activ-i
1
ties' and not 'collateral management' 
I 

c. The fact that 'collateral management' is one of the objectives in the MOA 
I 

doesl hot mean that the Company cannot undertake other activities that are 

not''collateral management'. • 

d. The !conduct of the said activity undertaken by the Company has been 

disclbsed appropriately as a 'Procurement Activity' in the • financial 

state
1

ments with multiple references, and there is no allegation in the PFO 
I 

that i~uch references are incorrect. 

e. The Respondents also ot,tained management r~presentation as regard_s the 

nature of activities as being 'procurement activities'. 

f. The Respondents obtained direct balance confirmation in respect of 100% of . 

sue~ advances. 

g. ThejResponde.nts also verified that subsequent to _the balance sheet date, 

app 
1

oximately 52% of such advances had been recovered by NSEL up to • 

the ~late of signing financial statements£¥ 
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h. The same ihternaloauditor became the statutory auditor in FY 2012-13, in 
' 

which the procurement activities continued. The same auditor made. no 

adverse comments: in the auditor's report on the very same circumstances 

during the year of ~is audit. This clearly indicates that the internal auditor did 
r 

not find any merit in their own observations for FY 2011-12 
' : 

i. The initial complaint had alleged that the Company could not undertake the 

said procurement . activities without obtaining a Non-Banking Financial 

Company ('INBFC") license, The Respondents in their response dated 13th 

• ' 
January 2014 to the· Director (Discipline) clarified that the Company was not 

. required to lobtain the said NBFC ·license under the Reserve Bank of India 

("RBi") guidelines because the said :activities did not constitute more than 
. ~ . 

50% of the total i~come and assets. The Respondents has also given the 

reference of press release. qated 8th April 1999 (1998-99/1269). 

j. With respect to se.cond charge, it is submitted that the withdrawal of the 

reportof FTIL for financial .year 2012-13 by Deloitte citing non- reliance on 

• financial st~tements for FY 2012-13 was based on .a letter by the Company 
• ' 

on .20th S~ptember 2013 to their auditors. Hased on its investigation, it 

. cannot conclude whether jts books and records presented for the year ended 

31 st March 2013, were true and fair. It is thus clear that even after an internal • 

investigation, eve~ 18 (eighteen) months after the end of the financial year 

31st March .2012, i~sues were identified for the year ended 31st March 2013, 

and not for year e~ded 31 st March 2012. It is obvious therefore that there is 

not a shred of evidence to even remotely suggest that the withdrawal of the 
' 

report for tlhe FY .2012-13 i.e., the year after the Respondents' audit, has its 

genesis or :linkage' with the FY 2011-12 and none has been adduced in the 

PFO. 

k. A mere statement pf further investigation or shadow of suspicion does not in 

any way satisfy the burden of proof of 'professional misconduct'. 

I. That this entire allegation is clearly premised on a 'hindsight bias', which is 

impermissible in law. Such an approach does not reflect an assessment of 

the work done by the Respondents against the facts and circumstanci 

I 
I 
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which-existed as at the dates on which the audit report of the Company was 
. . . ~ . ~,. 

issued. The Respondents also draws attention to Para A26 of SA 200. 

m. That the judgment on the· work of the auditor should be -evaluated based on 

the circumstances that, to his knowledge and belief, existed at the time of 

conducth,g the·.audit. The ~ecurities Appellate Tribunal ("SAT") ·in the case 

of Price Waterhouse & Co. & Ors. vis the Securities & Exchange Board of 

India (Appeal Nos. 6-7-190-191 of 2018), (the "PWC Case") has· dea1t with 

the issue of 'hindsight bias' and has made the observation that The duty of 

the Tribunal is to endeavour and 8$Certain what was the problem presented 

to th~ auditor and what was the knowledge available to them at the time of 

audit. He need not possess the -highest expert skill; it i~ enough .if he 

exercises the ordinary skill 'Of an. ordinary competent man exercising'· his 

particular art. 

-t·· Ori perusal of the oral submissions vis-a-vis submitted documents it was noted 

!·byihe Committee that the Respondents not only failed to exercise due diligence 
• w 

while auditing but also failed in obtaining sufficient infom,ation for expressing ·an 

opinion. Accordingly,·keeping in view the facts and circumstances of the case, 

the material on record and the submissions of the parties, the Committee 

passed its judgment. 

FINDINGS OFTHE COMMITTEE • 

28. Charge ·1 

The Committee noted-that the first charge against the Respondents is that the 

Respondents fim, failed to qualify·. their report by not bringing illegal funding 

activity ·and higher risk of credit defaults to the notice of the shareholders, 

despite the same being mentioned by Internal auditor CA. Mukesh P. Shah in 

his inter:nal audit report for financial year 2011-12. 

2:8.1 Submissions of the Respondents 

The crux of the submissions of the Respondents with respect to the said charge 

is as under: ' (t 
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a. That the standard 6n reliance on the work of Internal auditor makes it clear 

that a statutory au~itor is not expected to make any conclusions based on 

the internal rauditor\s r~port without having verified -the issues from the v,iew 

point of stat~tory au,ditor. 

b. That the Mejmoran·d~um of Associatiof1 of:the Company allowed it to carry out · 

the procure~ent abtivities and as a part of .which the Company has given 

unsecured -kdvancks which were -shown as unsecured -advances in the 
. i i 

financial sta.tements. 
. :· 

c. That they had veri~ed the third party direct confirmations and approximately 
:1 

52% of such advaQces was ,reCC>vered by NSEL. upto the oate of signing of 

financifil statement~ for the financial year io1 t-201-i i.e. 21st Mc1y 2012. 

d. The same intemalfauditor became the stc!tutory auditor sin FY 2012-13, in 

: . 

which the procurement activities continued. The same auditor. made no 

advers,e coi:nrnent~ in the auditor's reporton the very same .circumstances 

:duringithe ;year·of-his· aud it.·This"clearly.::indk;ates th<ltthe· _internal· auditor-did-- -- --- -

not fin~ anfrnerit i~ their own observations for FY 2011-12. __ _ 

e. That· ~sEy's asse~s related to procurement .a.ctiyities_ were approximately 

31.7%· of ltotal assets, • and revenue from such -procurement activities 

representea appr,oximc1tely 1-5% of total income. These do not 

repres.ent/constitu,e 50% or more of the_ assets / total income as at / for the 

year e:nded March 31, 2012, and accordingly, NSEL was not required to be 

classified as "deemed NBFC". 

f. Since • income and Assets related to procurement activities do not 

represent/constitui~ 50% or more of the assets I total income as at / for the 

year ~nded Maret{ 31, 2012, and accordingly, NSEL was not required to be 
: • ·, •. ·, 

classified ~s "deemed NBFC". 

. ! : ' 
28.2 Findings of the Committee on Charge 1 

28.2.1 'lhe Committee noted the defense of the Respondents and observed that the 

Respondents in their:audit report has given the bifurcation of Loans & Advances 

which arEr as follows:~ 

Mr. Arun Dalmia, Secr;etary, NSEL, Mumbai vs CA Shrawan Bhagwati Ja\an (M.No -102102) & CA 
Amit Kabra(M.No.-094533) Page 24 of 35 

• t 
I 
i 

I 

I : 



.. :'•,· 

-[PR-281/2013-DD/273/2013/OC/437/2016 and PPR/G/003/2020 clubbed] 

Particulars Amount (in Rs.) 
I 

.. , .. ,, 
, .. 

as at 31.03.2011 . . 

Capital Advances(A) 
I - --- - -

24,22;595.00 Secureµ, considered good 
Loans l&·Advances·to Related Parties(,B) 
Unsecured, considered good 55,00;00,000.00 
Advances Recoverable in Cash or Kind(C) 
Unsecilired, Considered Good 1,48,07,88,043.1-9 
Provisibn for doubtful advances • (4.04,82,894.00) I • , . . 

; 1,44,03,05, 149.19 
__ Other ~oans & Advances(O) 

Prepaid Expenses 1,94, 13;801.40 
Loan to employees 5,89,300.00 
- - l - • 
Advanee Tax -

I 

I 
2,00,03, 101 .40 

I 

Total (A+B+C+D)· 2,01,27,30,845.59 

28.2!.2 The Corhmittee further noted that the Respondents have further given the 

: bifurcatitjn of advances recoverable in cash or kind (unsecured, considered 

i good) forj the year ended 31st March 2012 

i ' ., _, ·Particulars Amount Remarks 

•,?-,• (rounded off to ,. 

I 
nearest Rs.) 

Recoverable from client 1,36, 15,56,211.00 

Advano~s paid to domestic 
- I 

89,990.00 

suppliers for service 

Advance Foreign Travel 60,393.00 Travel Ticket to Chicago for 

I . - Mr. Sinha dated 30.09.11 

Advandes to Staff 
I 

5,68,550.00 

lmpresti Account 2,71,000.00 

Project: expenses 11,82,41,900.00 Covered in separate 

recoverable from NAFED 
I 

working done for NAFED 

I 
1,48,07 ,88,043.00 • 

~ 
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28.2.3 The Committee noted that Respondents in their written statement has 

mentioned that the amount of Rs. 1,36,15,56,211/- shown as "unsecured, 

considered good" rel~tes to pmcurement of goods for which reference is also 

given in ~ote 41 of Notes to accounts to financial statements of the .NSEL for 

financial year 2011-12. 

28.2.4 The Comhlittee observed that though the Respondents ·have provided the third 

party confirmations for the same amount and also confirms that 52% of the total 

advance~ were recoyered upto the date of signing the financial statements, 
, I . 

however, it is seen ;that the nomenclature used in bifurcation of advahces . . . ~ . . . . . 

recoverable in cash or kind is "Recoverable from clients" (refer para 282.2 

above) which clearl/ depicts that the tr~nsaction is not a type of procurement 

transaction (Which is allowed as per Memorandum of Association ofNSEL). 

28.2.5 The Committee on ; perusal of documents . in support· of the claim of the 
; , 

Respondents .firm th~t it has also verified••that. subsequent to the balance sheet 

date approximately 92%· of such advances·were recovered by NSEL up to the· 

date of signing finan~ial statements noted ·that .these amounts were squared off 

from RTGS or cheq~e transfers. This clearly shows that the· amounts were not 

for proc~rements but were unsecured cash advances. The Committee further 

noted that nomenclature suggests that these amounts were given to clients 
q 

earlier and now being reclaimed by them. In other words, these are 

reimbursable amounts. 

28.2.6 The Committee also noted that that one more table for bifurcation of loan and 
' 

advances is given by the Respondents. On comparing it is found that the value 

of amount recoverable from NAFED was reduced. 

28.2.7 The Committee reg~rding the submission of the Respondents, that CA. Mukesh 
; 

P Shah: become the auditor of NSEL for FY 2012-13 and he has not made any 
I . . . • 

adverse comment on the very same circumstances in his report, noted that CA. 
; 

Mukesh P. Shah in his internal audit report mentioned that the transactions 

needs 'fo be restrilctured in the books of accounts of the Company. The 

~ 
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Committee noted that·in the financials (FY 2012-13) certified by CA. Mukesh P 
, , .. ;•' 

Shah the Company (with respect to F.Y. 20ff;{2) divided the unsecured loans 

into two parts as under: 

Figures of31.03.201·2 in the. financials ofFY·:·2012.:13 
Amount(in Rs.) • 

13. Loans and Advances 

Particulars Non- Current . Current 
Capital Advances(A) • .. -

Unsecured, considered good 24,22,595.00 

Security Deposits (B) 
Unsecured, considered. good . ' 81,11,443.00 

Loans & Advances to Related 
Parties(C) 
Unsecured, considered good 55,00,00,000.00 

Advances Recoverable in Cash or 
Kind (D) 
Unsecured, Considered Good 

. • ~ · . . 1,45,086;00 9,89,932.00 

Othe~. Loa11s & Advances(E) 
Prepaid Expenses 18,28,384.00 1,94, 13,895.00 
Loan to employees 3,97,782.00 5,89,300 
Advance Tax 2,60,46, 766.00 
Balan,p,es with Statutory/ Govt. Auth .. 46,801.00 

~r 2,83, 19,733.00 2,00,03, 195.QO 

Total (A+B+C+D+E) 3,89,98,8~7 .00 57,09,93,128.00 

14. Other Assets 

Particulars Non- Current Current 
Non-Current Bank Balances 
(Refer Note 17)(A) 5,69,95, 141.00 
Interest Accrued on Fixe deposits (B) 32.,67,258.00 33,92,526.00 
Other Contractually reimbursable 
expenses(C) 
Unsecured, considered good 1,43,93, 15,217.00 
Doubtful 4,04,82,89.4.00 
Provision for doubtful advances (4,04,82,894.00) 
Total (A+B+C) 6,02,62,399.00 1,44,27,07, 7 43.00 
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28.2.8 The Committee hence noted that financials certified by CA. Mukesh P. Shah 

was having .elaborated .disclosure of the loans and advances such as the 

nomenclature of ·"recover.able from clients" to "contractually reimbursable 

expenses\ _,~cpb'rdingly; th~ Committee found that figures :of previous year in 

· the Balanbe 'Sheet as on 31st March 2012 were restructured as reported by the 

CA. Mukesh P Shah in his internal audit report that " ...... .. the transactions 

needs to be restructured in the books of accounts of the Company. "(refer 

para 4 above). 

I 

28.2.9 Accordingly, the Committee concluded that these advances were not for 

. procurement ~nd disclosure iii the financial statements was incorrect and· was 

not in lines • With the object clause of Memorandum of Association of the 

Company .. 

28.2.10 The Committee·further noted that-the unsecured loans constitute more than 

33% of .t~e total_ size of Balance Sheet of NSEL which shows its materiality. 

Thus it is the responsibility of the Respondents to qualify. the_ same in their audit 

report. The Committee noted that the Respondents not only were grossly 

negligent.in their duties but also failed to qualify their report despite being aware 

of material fact and material misstatement in the financial statements. The 

Committee accordingly holds the Respondents guilty of professional 

miscond~ct falling within the meaning of Items (5), ·(6) and (7) of Part-I of 

Second Schedule to the Chartered Accountants Act, 1949. 

29 Charge 2 

The Committee noted that the second charge against the Respondents is that 

the Respondents firm failed to mention non-governance and lack of 
I 

transpar~ncy and competence in controlling the activities by the Company, 

ill.egal funding activity and higher risk of credit default¥ • .. 
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n . 
\ ' 29.2 ·submis~ions of the Respondents 

The-crux!of tt'.le submissions of the Respondents with respect to.tMe said char9e 
i 

is as under: 
. . I . . . . . . 

a: ·That solely on-the·basis·that M/s.Mukesh P. Shah, the auditors of-NSEL for 
I . . 
I 

FY 201,2-13 and Mis Deloitte, auditors of FTIL for FY 2012-13 had withdrawn 

their a~dit reports, the Complainant has reached on the conclusion that NSEL 
. 1 . . . . . 

statutofY auditors were negligent while performing the audit for FY 2011-12. 

Admitt!dly, any cause of non-governance or lack of. transparency in the 

activiti~s of the C~mpany would normally be attributable· to the management 

of NSEL. • 

b. There ;is nothing on record which reveals that withdrawal of audit report had 

anythi~g to do with Respondents' audit for the ye~r ended 31 st March 2012. 
:1 • ; ,, .. 

. Furth~r the management of NSEL did not withdraw the financials which 
• ,_) ' ,, • ; 

mean~ NSEL board continued to accord its approval for the year .ended 31 st 

March 12012. 

~ . 
c. That t~is entire allegation is clearly premised on a 'hindsight bias', which is 

!' 

impermissible in law. 

d. The Respondents have claimed that their audit procedure involved: 
I . 

i) Reading and review.of board minutes, internal audit report, etc. 

ii) Di~cussions with key management employees including MD & CEO & 

CFO I • 

iii) cbnfirmations of balances as regards various account balances. 

iv) Riview of utilization of margin balances on a sample basis. 
I 

v) Direct confirmation of specific transactions by a member, on the 
I exchange. . 
I . . . 

vi) ·Obtaining management representations, including a representation that 

fiAancial statements are free from material misstatements due to fraud. 

¥ 
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29.3 Findings of the Committee on Charge 2 

29.3.1The Committee with respect to present charge observed that NSEL is the 

subsidiary of Financial Technologies India limited (FTIL). The Committee further 

noted that FTIL has control over entities namely MCX (26% stake) and NSEL 

(99.99% stake) and NSEL is having control over IBMA with 60.88% stake. 

29.3.2 The Com~ittee furt~er noted that DCA in exercise of powers conferred to it 

under section 27 of the FCRA vide notification no. S. 0. 906(E) dated 5th June, 
I 

2007 hadi exempted all forward contracts of one day d.uratioh for the sale and 

purchase 1of commodities traded on.the NSEL, from operation-of the provisions 

of the sai9 Act subject to the following conditions, namely:-

a. No short sale by members of the Exchange shall be allowed; 
- ~ -. -. 

b. All outstanding positions of the ·trade at the end of the day shali result in 

delivery; 

c. The National Spot Exchange Ltd shall organize spot trading subject to 

regulation by the authorities regulating spot trade in the areas where such 

trading takes place: 

d. All information or returns relating to the trade as and when asked for shall be . 

provided to the Central Government or its designated agency; 

e. The Central Government reserves the right to impose additional conditions 

from time to time as it may deem necessary and 

f . In case of exigencies, the exemption will be withdrawn without assigning any 

reason ~n public interest. 

29.3.3 The Committee further noted that DCA had issued a notification dated 6th 

February 2012 substituting the words 'its designated agency in condition· (d) 

mentioned above by the words 'Forward Markets Commission, Mumbai', which 

implies that all information or returns relating to the -trade as and when asked for 

shall be provided by these commodity spot exchanges to the Central 

Government or the FMC. The FMC had accordingly called for trade data from 

1S 
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the Spot Exchanges including NSEL in prescribed reporting formats. The FMC 

also noted that after analysing the trade data received from NSEL, the FMC 

identified the following issues relating to contracts traded on NSEL and sought_ 

clarifications _from NSEL on 2~nd February 2012. 

a. As per the trade data submitted by NSEL, it was observed that 55 contracts 
. ' 

offered for trade on NSEL were with settlement periods exceeding 11 days 

_and. all such contracts traded on NSEL were in violation of provisions of 

FCRA. 

b. The condition of 'no short sale by members of the exc~ange shall be 

allowed' was not being met by NSEL 

29.3.4 The FMC, ·on examination of the clarification submitted by NSEL on 29th 

February. 2012, vide its letter dated 10th April 2012 informed the DCA that the 
. . 

., NSEL ~as not fulfilling the conditions (a) & (b) stipulated under notifi~tion 

~:ated ~th June, 2007 and· requested the DCA to take necessary action 

regarding the above violations. The DCA vide its letter date_d 271h Apdl 2012 

directed NSEL to explain as to why action should not be initiated against them 

for violation of the conditions of the notification dated 5th June 2007. 

29.3.5 In response to the above, NSEL submitted a reply vide their letter dated 29th 

May 2012 and after that DCA vide its letter dated 31" May, 2012, sought 

comments of the FMC on the NSEL letter dated 29th May, 2012. 

29.3.6 The FMC vide its letter dated 2nd August, 2012 forwarded comments to the 

DCA, on the following issues:-

a. Short Sale by members of the Exchange: From the reply submitted by NSEL 

vide its letter dated 29th May, 2012, it appeared that NSEL does not insist 

upon ownership_ of goods before allowing its members to place the sale 

order. The FMC was of the view that all.these sale transactions which are 

not backed by the ownership of goods are in violation of the condition of "no 

_ short sale by the members of the Exchange shall be allowet 
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b: Contracts in which settlement period goes beyond 11 days period: In view of 

the definition of forward contract under FCRA, the FMC was of the view that 

all the contracts traded on NSEL which provide settlement schedule for a 

period exceeding 11 days are · Non- Transferable Specific Delivery (NTSD) 

contracts, Thus even if th~ gazette notification does not specify the delivery 

period, the NSEL has to settle the delivery for all open position within a 

period 9f 11 days as the NSEL was allowed to only trade in one day forward 

contraqs and was obliged to ensure delivery and settlement within 11 days 
' 

29.3.7 The Committee further noted that the FMC vide its letter dated 16th September, 

2013 called for the Agenda, notes and Minutes of the meetings of the Board of 

Directors of NSEL. On perusal of th~ minutes of the meetings received on 171h 

September, 2013 reveal that such trades which provided for delivery and 

settlement beyond 11 days were first allowed . in September 2009 which was 

ratified :by the Board-of-Directors of NSEL on 1-6 November, 2009.-The Board 

Minutes dated 19th • December 2009 ratified trading of T+25 contracts. 

Subsequently, a number of such contracts were ·introduced on the NSEL. 

29.3.8 It has alsci> come to the knowledge of the FMC from the report of the forensic 

auditor thbt a large volume of NSEL exchange trades were carried out with 

paired back to back contracts. The contracts were taken by the same parties at 

a pre- determined price and always registering a profit on the long term 

positions. Thus, there existed a financing business where a fixed rate of return 

was guaranteed on investing in certain products on . NSEL. This is in 

contravention to the representation made by NSEL to the FMC on 4th July, 2012 

regarding assured return scheme offered at NSEL. The NSEL vide its letter 

dated 24th July, 2012 clarified that NSEL does not guarantee assured returns 

and reiterated the same in its letter dated 17th November, 2012. At NSEL, such 

paired transactions grow in size year after year. 

29.3.9 The Corrimittee noted that an article "NSEL product under lens over short 

selling Charge" was published in the Economic Times on 3rd October, 2012. In 

the article, it was stated that DCA had issued a show cause notice to NSEL a~ 
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is probing into alleged discrepancies in contract position at NSEL, NSEL issued 

a clarification in October, 2012 .a~dressed,to its members and published the 

same on1 its website wherein NSEL stated that it had-responded to DGA~s -Letter 

dated 27 April, 2013, seeking its comments on short selling and settlement of 

contracts resulting into delivery beyond 11 days period. NSEL stated that it had 

submitted its reply to the Ministry and that it was in full compliance with the 

. provisions of FCRA read with the Gazette Notification dated 5 June, 2007. With 

such wide .publicity given to the matter and NSEL's above clarification, the 

Board of NSEL is bound to be aware of the issue and its seriousness. 

29.3.10 The Committee noted that the documents brought on record by the 

Respondents, in defence, . includes memorandu·m of association of NSEL, 

articles of association, bifurcation of unsecured loans and advances, third party 

:.E confirmations; .financial statements for FY 2011-12, RBI circular, Show cause 

notice frpm department of economic affairs, minutes of the meeting dated 20th 

May, 2012and bank statements. -t· 

29.3.11 The Committee noted that the financial statements of NSEL for financial year 

2011-20.12 was certified by the Respondents on 21 st May 2012 ar1d DCA has 
i • 

sought clarifications from NSEL vide its letter dated 22nd February 2012 i.e. 
,;. 

before the date of signing the financial statements. Thus, it clearly infers that 

signals of mis-governance and lack of transparency was existed in the audit 

period of Respondents. The Respondents however turned off their eyes and 

failed to report on the same. The act of the Respondents clearly shows lack of 

diligence adopted by them in conduct of their professional duties. 

29.3.12 The Committee further noted that the auditor Mukesh P. Shah has withdrawn 

their report for financial year 2012-2013 subsequent to exposure of NSEL 

affairs indicating that the affairs of the . NSEL was not in line with the 

requirements of the Act and the Respondents has not discharge their duties 

due diligently(){ 
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29.3.13 The Committe~ accordingly holds the Respondents guilty of professional 
, 

misconduct falling within the · meaning of Item (7) of Part-I . of Second. 

Schedule :to the Char::tered. Ac.countants Act, 1949. 

- . 

30. Considering the sub"1issions and· deliberation held, the Committee is of the 
i 

view that the requirements of Paragraph 11 of SA-200 "Overall Objectives of 

the lndepJndent Audit~~·. states as follows: 

• "11. In conducting an ~~ud,t of financial statements, the overall objectives of the 

auditor are: 

( a) To obtkin reasonable. assurance about whether the financial statements as a 

• whole : are free from ! material misstatement, whether due to fraud or error, 
: . . 

. ,. . . J . . 

thereby .. enabling the iauditor ··to express an opinion· on whether the financial 
I l • . 

statements are prep~red, in all material. respects~ in accordance with an 

applicable financial reporting framework; and 
• 1 

(b) To report on the financial statements, and communicate as required by the 
i 

SAs, in accordance w?th the auditor's findings." 

. . . 
In view of above mentioned requirements, it was noted that in the said case, 

,. 
overall objective of the audit has not been met as the purpose of the audit is to 

enhance the degree 6f confidence of intended users in the financial statements 
. i ~ 

which is lacking in thfs matter. Further, the auditor has given clean audit report 

on true and fair view bt the financial statements. However, considering the facts 
. ~ .. -. •. 

of case, 
1

the auditor{should modify his opinion. Accordingly, the Committee 

noted that the Respondents were grossly negligent in conduct of their duties as 
• ~ 

well as failed to report material fact in his report and therefore holds the 
' 

Respondtnts Guilty pf professional misconduct falling within the mean·ing of 

Items (5), (6f& (7) of Part I of Second Schedule to.the Chartered Accountants 

Act, 194~-~ 
! 
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31 In view of the above observations, considering the submissions of the 

Respenderits and -documents on record, the Committee held the Respondents 

GUILTY of Professional Misconduct falling within the meaning of Items (5), (6) & 

(7) of Part I of the Second Schedule to the Chartered Accountants Act, 1949. • 
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