- investigations of Professional and Other Misconduct-and Conduct of Cases) Rules,

R G et el =Rt SO . ST B ¢ mampp i

o . -
& A o g g o g oy 20 4% .54 ppenn
s TLRTHY TG TEIONIY TITe Ty
i wimdn affas v el

R LRATITUTE OF E..i'rﬁ['TE ‘{Q;aCC‘”'U"\:"”NTS of funia

PR-281/2013-DD/273/2013/DCI437/2016

[DISCIPLINARY COMMITTEE [BENCH-II (2024-2025)]
[Constituted under Section 21B of the Chartered Accountants Act, 1949]

ORDER UNDER SECTION 21B (3) OF THE CHARTERED ACCOUNTANTS ACT, 1949
READ WITH RULE 19(1) OF THE CHARTERED ACCOUNTANTS (PROCEDURE OF
INVESTIGATIONS OF PROFESSIONAL AND OTHER MISCONDUCT AND CONDUCT
OF CASES) RULES, 2007

[PR -281/201 3 D01273I201 3/DCI437/2016]

lii'the matter of

MF. Arun Dalmia, '
Secretary, NATIONAL SPOT EXCHANGE LIMITEI(NSEL) Investor Forum
Technocraft House:

A—25 MIDC Industnal Area .

Road No 3;:0pp. ESic: Hospltal bt R

A‘ndhen (East)

Mumba|-400093 T - . Compiamant

Versus

CA. Shrawan Bhagwati Jalan (M. No. 102102) and

CA. Amit Kabra (M. No. 094533),

M/s S V Ghatalia & Assocnates {FRN 103162W)

14th Floor, The'Ruby,

29, Senapati Bapat Marg,

Dadar (West) o ‘
'Mum'bai-4000278._ ' , . Respondent(s)
Members Present:-

CA. Ranjeet Kiimar’ Agarwal, Pres:dmg Officef (in.person) , .
Mrs. Rani S. Nair, IRS-(Retd.), Government Nominee (through VC)
Shri Arun Kumar, [AS'(Retd.), Government Nominee (through VC)
CA. Sanjay Kumar Agarwal, Member (in person)

-CA.Cotha S Srmlvas Member-(in person)

Date of Hearing 28t March 2024
Date of Order ~ : 1% July 2024 - - . | @

1. That vide Fl'nqus under Rule 18(17) of the ChaﬂereiAmuMants_LErocedure of

2007, the DBisciplinary Committee was, inter-alia, of the opinion that CA. Shrawan
Bhagwatl Jalan (M. No. 102102) and CA. Amit Kabra (M. No. 094533) (hereinafter
referred to as the ‘Respondent(s)) are GUILTY of Professional Misconduct falling within

Mr, Arun Dalmia -Vs- CA, Shrawan Bhagwalti Ja!an (M No 102102) and CA Amst Kabra (M No. 094533)
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the meaning of ltem {5), (6) and (7) of Part | of the Second Schedule to the Chartered
Accountants Act, 1949.

2. That pursuant to the said Findings, an action under Section 21B(3) of the Chartered
Accountants (Amendment) Act, 2008 was contemplated against the Respondent(s) and
a communication was addressed to them thereby granting opportunity of being heard in

person / through video conferencing and to make representation before the Committee
on 28" March 2024.

3. The Committee noted that on the date of the hearing held on 28" March 2024, the
Respondent(s) were present in person and made their verbal representation .on the
Findings of the Disciplinary Committee, inter-alia, stating that, their - professional
reputation and professional work has suffered a lot as the case was going on since long.
time. The true and fair view of the financial statements of the Company for FY 2011-12
was not actuaﬂy \ftiated because of the Audit Opinion. The financial posmon of the
Company was not Iaffected by the alleged erhanced dlsclosures “Thie regulatory Show.
cause notices were never brought to their notice. On being asked in the meeting with the
Management ‘also, the Management gave a representation that they did not receive any
regulatory commufication to that effect. To that extent, they were victims ‘of ‘fraud or
wrong information given to them by the management They had no reason to doubt the

credibility .of the CEO or CFO at that point in time. There were no complalnts from any of
the purchasers. There was no financial loss.

3.1 The Commiittee also noted that the Respondent(s) in their written representation on
the Findings of the Commitiee, inter-alia, stated as under:

a. In September 2013 i.e., 18 months after the end of the last year audited by the
Respondent(s) and 15 months after the subject Audit report had been issued, the
management of National Spot Exchange Limited(NSEL) itself identified issues pertaining
to the subsequent year i.e. FY 2012-13, that led to the withdrawal of audit reports by the
then statutory auditors of both National Spot Exchangé Limited(NSEL) and Financial
Technologies India Limited (FTIL) (i.e. the parent company of National Spot Exchange
Limited), being M/s Mukesh P. Shah & Co, and Deloitte Haskins & Sells LLP
respectively. As is clear from the audit report for the year ended 31t March 2014, which
explains the circumstances leading up to the withdrawal of the audit reports of Financial
Technologies India Limited (FTIL) and National Spot Exchange Limited (NSEL), none of
the issues identified related to the financial year ended 315 March 2012. In respect of FY

2011-12, the auditor's report for Financial Technologies India Limited (FTIL) was not
withdrawn.

b. The financial statements’ of FY 2012-13 (i.e. the year in respect of which-financiat—

irregularities were noticed by the Company, and accordingly the audit reports withdrawn)
were audited by M/s Mukesh P. Shah & Co., who was earlier the internal auditor of NSEL
and had issued a clean audit report. It was only when the Company issued letters in

Mr. Arun Dalmia -Vs- CA. Shrawan Bhagwati Jalan (M No 102102) ang CA Amit Kabra (M No. 084533)
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i . Tconjevtures and Surmises:

i. The Appellate Authority is currently not quorate and functional. There is no reason or
basis not to defer the proceedings till such time that the Respondent(s) can avail their
statutory remedies against any Order passed under Section 21B of the Chartered
Accountants Act 1949 i.e. to seek the appellate remedy before the Appellate Authority.

: multipte charges::
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September 2013, regarding discrepancies in its financial statements for FY 2012-13, that
CA. Mukesh P. Shah withdrew his report.

c. The Director(Discipline} in his Prima Facie Opinion and the Disciplinary Committee in
its Findings have relied upon a media report which was published on 3 October 2012.
The said media report is dated 5 months after the Respondent CA. Amit Kabra signed
the audit report (for FY 2011-12), and within the period audited by CA. Mukesh P. Shah
i.e. in FY 2012-13. Despite the media reports being in the public domain within the period
audited by CA.:Mukesh P. Shah, he expressed no apprehension in_his audit Teport:in
respect of the financial statements, internal controls, fraud. reporting: etc. Despite the
stark difference in circumstarices where CA. Mukesh P. Shah actually had the benefit of
such. media repoits Within the year which-he -audited, CA. Mukésh P. Shah has been
exonerated for 12 of 15 charges, whéréas the Responderit(s) have ‘been-held-guilty on

d. The Resporiderit(s) had also explaingd- fhat. they. caried: out “apropriate -atidit

"procedures subsequent to the year-end (at paragraph 1.1.5"of .éubrhis§ion-_daied gth
 Februiary2023); which have been completely ignored in arfiving at the-Findings.”

e. The Findings base:the charge .on‘complefely new -allegations which were:. neithier
raised in the Pfima ‘Facie Opinion nor .during the course of the heafing.  The
Réspondent(s) were not given an’opportunity fo explain their position in connection with
the new allegations that the DC has used to hold them guilty.

- f. As regard the Charge 1-Impermissible activity as per Memotandum of Association’,

the Respondent(s) stated that proéureimént advances made to-thifd parties as-an agent
for the client in the conduct of its precurement activities for clients (principals) was rightly

debited to the respective client and shiown ds due from therfi. Simply refaming “Advarice -

recoverable” to "contraciually reimbirsable éxpenses" does riot mean that there was any

difference in the Substance of thie transactions and their reporting. The Findings treat the
report of CA. Mukesh -P. Shah (for FY-2012-13) as different-and an imiprovement to
support his discharge and hold the Respondent(s) guilty (in respect of FY 2014-1 2) on
the same matter, and that too, without affording any opportunity to the Respondent(s) to
explain and demonstrate the similarity in both treatments. Y

g. The Respondent(s) demonstrated with specific timeline of events that the basis of

withdrawal of Delloitte's audit report does not indicate that the financial statements for FY
2011-12 were misstated. :

h. The Disciplinéry Committee has arbitrarily ignored and overlooked Respondent(s)
defense in Charge 2 of the Findings regarding alleged non-governance and relied on

Mr. Arun Datmia -Vs- CA. Shrawan Bhagwati Jalan (M. No. 162102) and CA. Amit Kabra (M. No. 094533) .
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Such an approach Would also be consistent with an Order passed by the Delhi High
Court in similar crrcumstances Thus, the Respondent(s) requested the Committee not to
pass any Orders till rthe Appellate Authority is functional, as they will not have the ability

' to pursue their statutory nght of appeal provided in the Chartered Accountants Act 1949.

;_r
4. The Committee jconsadered the reasoning as contained in the Findings holding the
Respondent(s) Guilty - ofi Professional Misconduct vis-a-vis written and verbal
representation of the Respondent(s) As regard the submission of the Respondent(s) -

| regardmg companng the instant.case with-an:earlier décided: case in-respect of the same.

entlty for &-different fi nancual ‘year, the Commrttee is of the view that: comparmg two
dtstmct disciplinaryjcases-as ‘eye to-éye’, is. Aot warfanted ‘as, eachfcase is decided:on
memtsten the bams’ of documents and submissions -on record. Futther the media reports
are not the onily ewdence on the basus of wh1ch the 1Responden‘t(s) are held gunlty by the

': ~rd"- the Commlttee arrwed at rts Fmdlngs holdmg the Respondent(s) gur!ty m respect

charges alieged agalnst them in Fon'n ‘I’ e il g o

';--

: 'gh rCourt'o bﬁlh; i ) 'uaykant agaiin

r Mat 3.of i ) ‘ X _
Drsmplma y Committee, The ICAl and- ors-(w P.{C). 1387"ofi2023)as=a baSts of thenr

request to defer the Cerﬁmnttee ' “dedision. tewpass' Ordérs rder Saction: 21 8(3) of: the
Ehartered Accountants Act 1949. The Comm:ttee referred to the following contents of the

sand Order: - ; . {

. “1 7 The Drscrphnary Comm:ttee has at this stage ,eassed an Order heldmg
~ the Petitioner gu:lty of professional misconduct However, the final decision
~as to wha't act:on needs fo be taken against the Petrt:oner is yet to be
_detenmned by the Disciplinary Commrttee Under Section 21B(5), the .
D:sc:phnary Comm:ttee is to afford a proper hearing to the Petrtroner and
only thereéfter proceed to take action. Such an order under Section 21B (5)

is clearty appealab!e to the Authority...

18 in t‘he umque facts and c:rcumstances of th:s case, the following
directions 1'are issued: -

i) The Pe[trtroner shall appear before the Disciplinary Committee and
make his: submrssrons in respect of the action under Section 21B (5).
i) A final order passed by the Disciplinary Committee shall- be
communicated to. the Petitioner.

iii) The Petmoner would be entitled to approach the Appellate Authority

.

|
|
|
|
|
|
|
I
|
|

|

|

|
|
I

under Section 22G both inrespect-of-the-Order dated 6th January, 2023
_ and the fm“"T@rder—E' e passed by the Disciplinary Commiittee. For a
period of} eight weeks, the final Order that may be passed would not be
given effect to in order to enable the Petitioner to approach the
Appellaté Aufhonty under Section 226G. (emphasis provided)” '

I TS TN R

Mr. Aryn Dalmia -Vs- CA. rhraawan Bhgtwati Jalan (M. No. 102102) and CA. Amit Kabra (M. No. 094533)

S s ! e o by _ Paged|6 |

o ==V
s - — - i e = o i e

= STy mm—



- .
-~ \7“:"‘!
o B o ™~
e TETO ; e T ST e
. - L ¥ 2
o = et Tyt .\!f"“fG-F < {_n@_éi{ et A
b L
5 = , :
i rmeePee 7;‘_( Wl gy “naivbir o
L PRI IV TY BN UMMy
fin P LA - TR}
Gigd g ‘ o i .
oy ey Eorr Fropamimiipm ;e g g o et ;.“.i_,“,f“‘.l!hi'- reowe e Eooevn
e T S DD DB EAEITE Al A ST RrS ST IR BTS00 A

{Set up by an Act of Parliament;j
PR-281/2013-DDI273/2013/DCI437/2016

4.2 Thus, the Committee noted that even the Hon'ble Delhi High Court has not estopped
the Disciplinary Committee from continuing with its proceedings on the said ground in the
case under consideration before it. Accordingly, the Committee was of the view that it is
well within its right to consider the case of the Respondent(s) for award of punishment.

5. Keeping in view the facts and circumstances of the case, material on record including

verbal and written representation on the Findings, the Committee with regard to the First

Charge, on perusal of documents in support of the claim of the Respondent firm that

subsequent to the Balance Sheet date, approximately 52% of total advances were

retovered by Natibnal Spot Exchange Limited (NSEL) up to the date of sighing financial
- statements, noted ‘that the’se'amountswere squared off from RTGS or cheque tranéfers

. 5.1 This clearly shows that the amounts were not for. procurements but were unsecured
‘»cash advances. The Commtttee further noted that nomenclature suggests that-these
-ﬁ'amounts werér gwen 1o- cllents earher and .are now: belng recla:med by them: @n
' --comparmg the brfurcatton of loan and advances diven by the Respondent(s) the
‘Committee found that the value of amount recoverable from -National Agrlcultural
Cooperatlve Marketmg Féderation of: |ndla Ltd. (NAFEI) was rediiced: The Corhmittee
-dlso” fioted the Hinancials éettified:: by GA. Mukesh -P: :SHah ‘Wss: havmg ‘EEboratéd
disclosure of the’ Ioans and “advances- such -as the nomericlature’ of - “‘recovérable: from
clishts” to centractually Féimbursable expenses”. Accordingly; the figures. Ofiprévious

year in‘the Balance Sheet as on 31% March 2012 were restructured as reported by CA.
Mukesh P. Shah in his interna! audit report as under:

“The transactions need fo be restructured in the books of accounts of the
Company’.

5.2 Accordingly, the Committee concluded that these advances were not for procurement
and disclosure in the financial statement was incorrect and was not in line with the Object
Clause of the -Memorandum of Association of the Company. - The Committee further
noted that the unsecured loans constituted more than 33% of the total size of Balance
Sheet of NSEL which shows its materiality. Thus, it was the responsibility of the
Respondent(s) to qualify the same in their audit report. (The misconduct on the part of
the Respondent(s) has been dealt in detail in Para 28.2 of the Findings dated 7
February 2024 with respect to the first charge— page 24 to page 28 of the Flndlngs)

; 5.3 The Committee with regard to second charge noted that the financial statements of

National Spot Exchange Limited (NSEL) for financial year 201 1-2012 was certified by the

Respondent CA. Amit Kabra on 21t May 2012 and Department of Consumer Affairs

—— (DCA} scught-clasifications from National-Spot Exchange Limited (NSEL) vide its letter.
dated 22" February 2072°i&. befare the date of signing the financial stat€ments. Thus, 2{’(

the Committee clearly inferred that signals .of mis-governance and lack of transparency

existed in the audit period of the Respondent(s) The Re‘spondent(s) however, turned off
their eyes and failed to report on the same.
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5.4 The Committee noted that in the said case, the overall objective of the audit has not
been met as the purpose of the audit is to enhance the degree of confidence of intended
users in the financial statements which is lacking in this matter. Further, the auditor gave
a clean audit repoit on true and fair view of the financial statements. However,"
considering the facts of the case, the auditor should have modified his Opinion. (The
misconduct on the part of the Respondent(s) has been dealt in detall in Para 29.3 of the
Findings dated 7% February 2024 with respect to the second charge — page 30 to page
34 of the Flndmgs)

55 Hence professuonal mlsconduct on the -part of the Respondent(s) is. clearly

established as spelt.out in the Committee’s Flndmgs dated 7" February 2024 which is to
‘be read in consonance with the mstant Order belng passed in the case.

6 Accordingly, the Commlttee was:: of the V|ew that nends of justlce W|II be Jmet if
pumshment is. guveh to the Respondent(s) in commensurate wrth their professmnat
mlsconduct 3 ; % - ws 2 omy _

, CA. Shrawan

the Cemmlttee ordered that ‘the name of Respondent(s)- i.es \
' ; y sEa- (M ,e-"r’"r‘n’éved.

7 Thus
al 0. 102102)an,

concurrentlywvlth the. pumshment awarded- in’ £ase:no.. PR125512013-II125112013-'
DC/675/2017.

sdl-
{CA. RANJEET KUMAR AGARWAL)
PRESIDING QFFICER

sd/- : sd/-

(MRS RANI S. NAIR IRS RETD ). {SHRI ARUN KUMAR, IAS RETD.)
GOVERNMENT NOMINEE _ . GOVERNNMENT NOMINEE
sdf- _ sd/- '

(CA. SANJAY.KUMAR AGARWAL) "~ (CA. COTHA_S_SRINIVAS)]
= ——NEMBER- - MEWMBER

m afaforf / Certitied Trus Copy

po 2
g ebens Kaven

ey whe / Asslchenl Seorstary

o I B rn T s e - e . e
i i el 3§ v g g
- . The InEtltute of Chaitived Accountanis ol indin “am
Mr. Arun Datmia -Vs- GA. Shrawan Bhagwati mﬁﬁwﬂm R A Retil-(MxNo. 094533)

Cal Bhawan, Vishwas' Nagnr Shatata =

T T . _ tage 66




llll.ﬂn

A .

g

| ‘ [PR-281/2013-DD/273/2013/DC/437/2016 and PPRIG/003/2020 clubbed]

CONFIDENTIAL

" 'hlﬁ:"‘:—‘:'.i‘

|DISLC|BL[NARY»CGMMI?ITTIEEE?[B:ENGH- — 11 (2023-2024)]
Constituted under Section: 21B of the:Chartered Accountants Act, 1949]
Findings cifider Rule 18(17) of the: Chartered Accountants (Procedure of -
Inves __g___ions of Professmnal and Other Misconduct and Conduct of Cases)
Rules, 2007

File No.: [PR-281/2013-DD/273/2013/DC/437/2016 and PPRIGI003/2020 clubbed] -
T 7 i : = . : s

in the matter «of

" Mr. Arun Dalmla

k
'Secretary, NSEL Investor Forum,

Technocraft House

A-25, MIDC Industnal Area,

Road No. 3, Opp ESIC Hospital,

Andheri (East)\ , :
Mui’inbai-400‘0!93 _ S Y e Complainant
Versus En

CA! Shrawan Bhagwati Jalan (M. No. 102102) and
CA. Amit Kabta (M. No. 094533),

M/s S V Ghatalia & Associates (FRN 103162W),

14th Floor, The Ruby,
29, Senapati B!apat Marg,
Dadar (West)

| | :
Mumbai-400 028 Respondents

MEMBERS PR|ESENT (In person)

CA Ranjeet Kumar Agarwal Presiding Officer

Nrs. Rani Nair, L.R.S. (Retd.); Government Nominee
Mr. Arun Kumar, LA.S. (Retd.), Government Nominee
CA. Sanjay Kumar Agarwal, Member

CA. Sndhar Mhppala, Member

- DATE OF FINAL HEARING: 25.07.2023
DATE OF DECFSION TAKEN: 25.08.2023

X

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwéti Jalan (M.No -102102) & CA

Amit \Kabra(M.No.:-094533) Page 1 of 35
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[PR-281/2013-DD/273/2013/DC/437/2016 and PPRIG/003/2020 clubbed] '

r

- PARTIES PRESENT DURING THE FINAL HEARING

" Complainant - ‘ - Not Present
_ Respondents | ,{ . CA‘Shrawan Bhagwati Jalan (Through VC)
| .~ - . i CAAmitKabra(ThroughVC)
Counsel for Resptt_n'dents_ : CA Ajay Bahl along with his assistant
| | CA Ayush (Through VC)
| .
BACKGROUND OF THECASE:- -

. 1. The brief background of the case is that the Complainant had filed complaint

agarnst Mls S.V. ‘Ghatalia & Associates -(hereinafter referred to as
Respondente IF lrm) Mumbai who happened to be the auditor of Natronal Spot
Exchange lelted (heremafter referred to as “NSELS Company”) for the alleged
period 2011-2012. Mr. Arun Dalmia, Secretary of NSEL Investors Forum has
filed a complaint wherein it was alleged against the 1Re'sbonde’hts Firm on
ground of pch)fessiortaI misconductlnegligence in.respect of reporting and failure
to bring to notice ttie serious lapses in financial statements of NSEL for the
period endiné 31t March 2012 which resulted in a fraud of Rs. 5500 crores to
the lnvestorls The Commlttee further observed that in response to the
Disciplinary Directorate regardrng disclosing the name of member answerable,
both the Responderrts (CA. Shrawan Bhagwati Jalan and CA. Amit Kabra) vide
their declaration dated 04t December 2013 discloeed themselves as member
answerable. | | |

Itis noted thJat the statutory auditor of NSEL were as under

Financial Year | Statutory Auditor

2011-12 “Mis S V Ghatalia & Associates
2012- 1 3 M/s Mukesh P. Shah & Co.

" Mis Mukesh P Shah & Co were the internal auditors of NSEL for FY-2011-12
and had become statutory auditor in FY 201 2-13. It is noted that on 21t
September 201:3, M/s t\ﬂukesh P. Shah & Co withdrew their audit report for FY

2012-13 X |
|

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M. No -102102) & CA
Amit Kabra(M No. -094533) Page 2 of 35
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[PR-281/2013-DD/273/2013/DC/437/2016 and PPRIG/003/2020 clubbed]

CHARGES IN BRIEF:-

2.| The Cm'mplainant vide his complaint dated 18" October, 2013 levied the

foliowing charges against the Respondents:
|

i | S.No. |lAllegations - ' Prima Facie View of
Director (Discipline)
1. The Respondents firm failed to qualify their | Held Guilty

report by not bringing iflegal funding activity
iand higher risk of credit defaults to the
notice of the shareholders, despite the
same’ being mentioned by Internat 'auditor
CA. Mukesh P. Shah in his ‘internal audit

report. _ _ .
; 2 The Respondents firm failed to report about | Held Not Guilty
mcorrect utilisation of the |n|t|a! margln -
i money |
13 The Respondents firm failed to mention | Held Guilty

non-governance and lack of transparency
and compétence in controlling the activities
by the Company, illegal funding activity and
'higher risk of credit defaults.

3. The Resi;pondents at the stage of PFO wherein they were held Guilty had inter-

| alia submitted as under:

a. That‘3 the Complainant has raised issues which are not maintainable due to
applicability of one or more of the following reasons:

i. Outside the preview of the engagement.

ii. . Beyond the specific duties which auditors have to perform
; it Based on hearsay and unsubstantiated reports.

| _ iv. Based on erroneous understanding of the role of statutory auditors

%

Mt. Arun Dalm 3, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA

Amit Kabra{M.No.-094533) , Page 3 of 35
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|
V. Clearly indicative of non-understanding of the technicalities and

~ specific responsibilities of a Statutory Auditor retating_ to Accounting
Standards and Auditing Standards.
vi. Based on \Arrqng interpretation of the information .and background of
the ‘ﬁis'sues involved.
vil. Aimt—fid' at éticiting more information by raising issues that are by
| thentselves?baseless and devoid of appropriate evidence.
viii. Stated witht"_)ut a detailed reading and understanding of the provisions
| cont!ained ifi the Bye Laws of NSEL. '

b. Alithe allegatlons !evelted agalnst the Respondents by way of the complaint
are basedl only on conjectures surmises and newspapers reports. No
‘evidence has been produced in support of these aliegations except for
reliance that has been placed on the financial statements and audit opinion

itself to allege gross negllgence
|

P
I

3.1 Response to Alleqation 1-_lllegal Fundinq activity and higher risk of credit
defaults

‘a. The nature of responsibilities of an internal auditor and a statutory auditor
who audits the fi nanC|aI statements of the Company under the Companies
Act, 1956, are very different.

b. The level of - rlsk that a company or organisation takes is a business
decision. Aud|tors cannot and are not expected to audit/review business

decisions taken by management of the entity. Based on the actual

transactions entered into by the Company, auditors are expected to perform

procedures on a sample basis, to provide reasonable assurance that the

financial statements present true and fair view, based on proper recording of
such transactlons in the books of accounts.

C. During_ the yearf;ended March 31, 2012, NSEL had engaged itself as an

| agent in procurement activities on behalf of its principals. As part of this

activity, NSEL had given unsecured advances and had earned procurement

commission. The memorandum of association (“MOA”) clause B sub- clausza/

Mr. Arun Dalmia, Secretary, NSEL; Mumbai vs CA Shrawan Bhagwati Jalan {M.No -102102) & CA
Amit Kabra{M.No.-094533) ' Page 4 of 35
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3 & 1l|3 of the Company allowed it to carry such activities. These advances
were {jisclosed as “unsecured advances” in the financial statements.

The Respondents firm has | performed 'éu&it procedures to review such
unsecured advances and had obtained third party direct balance
conﬁrﬁ:ation for 100% of advances. The Respondents firm alsc verified that
subse:quent'to the balance sheet date approximately 52% of such advances

were uf'ecovered by NSEL up to the date of signing financial statements. The

. management of the Compahy had also made a disclosure in the notes to

acc‘ou_!_nts no. 41 to the financial statements regarding such procurement
activity. | . - _
At Ma!tch 31, 2012, NSEL's total assets were Rs 429.75 crores and total

incomcfe were Rs 94.39 crores respectively. Against this, the assets relating

to the|procurement activities were Rs 136.20 crores as at March 31, 2012

and income from this activity was Rs 14.20 crores for the year then ended.

'Acco'rdihgly-, NSEL's assets related fo procurement activities were

approximately 31.7% of total assets, and revenue 'from such procurement
activities represented approximately 15% of total income. These do not

repres:entfconstitut'e 50% or more of the assets / total income as at / for the

: _':year ended March 31, 2012, and accordingly, NSEL was not re'duired to be
" ‘classified as “deemed NBFC”. Accordingly, it did not require to apply for

NBFC| license. The above facts are based on the Respondents firm's

understanding of transaction undertaken by NSEL during the year ended
March|31, 2012,

Response to Allegation 3- Non-governance and lack of transparency

~a. The C|Fmplainant seems {o have hashed together various parts of the show

cause  notice from FMC and ‘read between the lines” to establish his
complaint.  The allegation refers to nongovernance and lack of
transerency at NSEL; however, these allegations are extremely generic,

" and thére is no evidence provi_ded to support such allegations.

, The'Rt‘aspor-idents are aware from public sources that M/s Mukesh P Shah,

the auditors of NSEL for the year ended March 31, 2013, and M/s Deloitt%

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan {(M.No -102102) & CA
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Haskins and Sells, the auditors of Financial Technologies Limited for the

year ended March 31, 2013, have withdrawn their audit reports on the
financial statements of NSEL and FTIL respectively, for the year ended
March 31, 2013.

- ltis difficult to comprehend as to how, solely based on this, the Complainant

.. 1
o

has reached a conclusion that NSEL statutory auditor was negligent or
engaged in misconduct while performing the audit of the Financial
Statements for the year ended March 31, 2012. Accordingly, the
Respondents submit that the matters included in the allegation are

: éxtremely }broéd and general in nature, and lack specificity.

. " d. Notwithstanding the foregoing, the Respondents wish fo state that the audit
of the financial statements of NSEL for the year ended March 31, 2012 were
performed in accordance with auditing standards issued by the ICAl, and the

' Respondents have stated so in their report. |

- e. Any ‘othér aspects of the allegations, including those related to mis-

governance and lack of transparency, FTIL along with Directors having

grossly failed in discharging their functions in a fair, judicious and honest

manner, and NSEL perpetrating fraud on its platform and conspiring to cheat

-
, ‘investors| as indicated and claimed by the Complainant are outside the
Respondents’ scope of work.
4. The Directol (Discipline) had, in his Prima Facie Opinion dated 19% November
2015 with respect to first allegation, on perusal of object clause on Page 2 of
the MOA of the Company noted that the said clause talks about the ‘collateral
=il

~management’ which literally means something pledged as a __security for

repayment of a loan. As regards the quantum of security, vis-a-vis amount of

funding is concemned, it is noted that as per coliateral management the assets

are backed: by some security, however, in the instant case, the advances have

% been showin as “Unsecured Advances’ in the financial statements for the year
ended 315t March, 2012 which means that the assets were not at ail secured.

Thus, it cah be said that the work of the management was not in line with the

objects of the Company. Further, the Respondents, being the statutory auditor

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA
Amit Kabra{M.No.-094533) : Page 6 of 35
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of the Company, need to have been more cautious when the internal auditor

M/s Mukesh P. Shah & Co. Chartered Accountants in their audit observation
has mentloned that:

“NSEL was taking higher risk of credit default as it does not hold any security or
line. The acti&ity entails funding of the transactions énd provisions of NBFC the
Compan)‘/ has not secured any such license as an NBFC for carrying out such
activity a‘nd in order to \avo'id the application pertaining to NBFC, the
transact::ons needs to be restructured in the books of accounts of the
Company”

Hence, the Respondents were,required to qualify his audit report with respect to
the abové, but the same has not been done by them in the present case.
Accordingly, prima-facie, the Respondents are guilty of professional
mlscondl]uct falling within the meamng of Causes (5), (6) and (7) of Part-l of
Second Schedule to the Chartered Accountants Act, 1949.

With res?pect to third-allegatioh,'the'_ Respondents submitted that the fact that
M/s Deloitte Haskins and Selis, statutory auditors of FTIL have withdrawn their
audit report pertaining to F/Y 2012-13, subsequent to exposure of NSEL affairs
seems to be the focal point on which this charge has been -Ievelled against the
Respondents. The Director (Discipline) noted that such a line of argument
requires! to be established through supporting papers/evidences and the very
fact that the statutory auditors of FTIL and the subsidiary controlled by it i.e.
NSEL have withdrawn the audit report for the year 2012-13 does cause a
shadow of suspicion on the role of the Respondents. Thus, the matter requires
to be looked into further for verifying the genuineness of the audit procedures
adopted by the Respondents as referred to by them in their written
submissions. Thus, in respect of this charge the Respondents are prima—

facie guilty of professional misconduct falling within the meaning of item

|
(7) of F}'art I of the Second Schedule to the Chartered Accountants Act,

1949.
o

Mr Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA
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5.  Accordingly, the Drrector (Discipline) in terms of Rule 9 of the Chartered

Accountants (Procedure of Invest:gatlons of Professional and Other Misconduct
and Conduct of Cases) Rules, 2007, held the Respondents Prima-facie Guilty
of Professnonal Misconduct falling within the meaning of ltems (5), (6) & (7) of
Part | of the Second Schedule to the Chartered Accountants Act, 1949. The
said ltem to the Schedute to the Act, states as under:

 ftems (5), (6) a%nd (7) of Part 1. of Second Schedule:

“A Chartered Account%nt in practice. shall be deemed to be guilty of professmnat

mlsconduct if he— i

;-'(5) fails to dtsclose a .material fact known to him which is not drsc!osed ina
financial statement ’but disclosure of which is necessary in makmg such
' financial statement where he is. concemed w:th that -financial statement in a
profess.-onat capac.'ty
(6). fails to report a niatenal misstatement known fo him to appear in a ﬁnartciat
statement wittt which t'he is concemed in a professional capacity,

(7): does not exercisé due diligence, or is grossly negligent in the conduct of his

professional d:uties |
' i

i

|
SUBMISSIONS OF THE RESPONDENTS ON PRIMA FACIE OPINION

6. The gist of submlsstons dated 22" March, 2016 made by Respondents in
response to Prlma Facne Oplnlon were as under:
. a. With respect to t' rst charge it is submitted that in judging whether they had

exercised; reasonable care and skill as expected from an auditor, it will not

be correct to proceed on matters which have transpired subsequent to their

i
engagement as statutory auditors.

b. NSEL couId also perform collateral management activities as per its object
clause of MOA. glt does not mean handling deliveries of commodities that

includes collateral management activities.

;

Mr. Arun Dalmia, Secretary, ttlSEL, Mumbai vs CA Shrawan Bhagwati Jalan {M.No -102102) & CA
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c. As per clause 18 of MOA, NSEL was allowed to perform activities as an
agent. o S

d. Procurement activity performed by NSEL was not in violation of object |
clausja 6f MOA andit‘prdvidéd unsecured advance towards that activity.

" e. It cannot be construed that procurement activities undertaken by NSEL were’
collateral management services.

| f. Appro‘prlate disclosures relatmg to unsecured advances were made by the

‘ Respondents in financial and notes to accounts.
g. That the standard on reliance on the work of Internal auditor makes it clear
. that a statutory auditor is not expected to make any conciusions based on

the internal auditor’s report without héving-veriﬁed the issues from the view
‘ point of statutory auditor. 7 |
; h. The iRespolndents' had performed. sufficient and appropriate audit
proc;_e!dUres- to audit unsecured advances and procurement commission.
‘ i. V\ﬁthf.:{respect t'o'sécond charge, it is subniitted that they did not withdrew
their audit report for the ended 318t March, 2012 because by the time this
! matter. had become known in August 2013, successor auditors had already
| issue(!:i their report on 31% March 2013 which in effect rendered their audit
‘ repori on 315t March 2012 financial statements stale.
. J. Their report is supersede by ancther auditor and hence they concluded that
| no one would be relymg on their report
| ‘i k. 'NSEL‘ had limited number of shareholders who were actlvely involved in
l affairs of the Company. The Financials were also not widely circulated.
. | The management‘ of NSEL did not withdraw the financials which means
NSEL board continued to accord its approval for the year ended 31t March
2012/ |
m. The use of “shadow of suspicion” in the PFO is insufficient to support a
primai facie finding. Further there is nothing on record which reveals that
withd!rawal of FTIL had anything to do with Respondents’ audit for the year
ended 31 March 2012.  That they had performed a number of audit
procedures to complete their audit.qd ' |

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA
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~

' BRIEF FACTS OF THE PROCEEDINGS:-

7. The Committee noted! that the instant case was fixed for hearing on following

dates:
S.No. Date } Status of Hearing
1. |27.07.2016 '| Adjourned on the request of the Respondents
2. 128112016 ‘| Adjourned due to paucity of time
3. | 15082017 | Partheard & adjourned
4 |11.042017 | Fixed & Heard
5. 30.05.2019 Adjourned . on the request of the Respondents and in
| ‘the absence of Complainant
6. |25.06.2019 Adjourned due to paucity of time-
. 09.08.2019 Adjourned on the request of the Complainant
8. 04.09.201:9 Adjourned on the request of the Respondents
g. 06.01 220 ,' Adjourned on the request of the Respondents.
710, [25.11.2020 ' | Mesting cancelled due to unavoidable circumstances
11. - 02.09.20;21 Adjourned on the request of both the parties |
12. 19.09.2022 Respondent opted for de-novo hearing. Accordingly,
| after taking the oath, the matter was adjourned
13. {07.11.2022 Part heard & adjourned
14, |29.12.2022 Part heard & adjourned
15. | 16.01.2023 Heard & Concluded
16. |25.01.2023 Judgement Reserved considered and decided to re-
' | hear |
A 06.04.2(?)23' Respondent opted for de-novo hearing. Accordingly,
l after taking the oath, the matter was adjourned
18. 11.07.2923 Adjourned on the request of the Respondents
19. 25.07_2023 1 | Concluded and Judgement Reserved
'\S 20Q. 25.08.2@23 " | Final decision ta‘ken on the case

8. On the day of first hearing held on 27" July, 2016, the Committee noted that
the Respondents had sought an adjournment vide his mail dated 22" July,

2016 on the grounds of pre-occupation. The Committee upon consideration of

Mr. Arun Dalmia, Sécretary,‘NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA

Amit Kabra(M.No.-094533) '
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the request, granted adjournment of hearing with the approval of Presiding
. Officer. ' - '

9. The CorrTmittee noted that the consideration of the case on the day of second
hearing held on 28" November, 2016 was deferred due to paucity of time and
| the partiés present were informed accordingly by the Presiding Officer.

10. On the dz!:ry of third hearing held on 15" March 2017; the Committee noted that
Mr. Ajay Dalmie, Complainant’s representative and the Respondents along with
 their coufnsel CA A. P. Singh were present before the Committee. The
Committee put both the Respondents on oath. Thereafter, the Committee
I enquired from the Respondents as to whether they were aware of the —charges.
- On the same, the Respondents replied in the affirmative and pleaded Not Guilty
. to the charges levelled against them. The Counsel for Respondent thereafter
g drew the attentron of the Committee towards Rules 18(7) read with Rule 18(9)
of the Chartered Accountants (Procedure of Investlgatlons and Professronal,
] and Othér Misconduct and Conduct of Cases) Rule, 2007 wherein the
i procedurgia to be adopted by the Committee at the first hearing laid down. The
Committee adjourned the matter for further hearing. The Complainant and
ReSpondents were directed to appear before the Committee at the next date of
- hearing to expedite and conclude the case.

11.  On the day of fourth hearing held on 11t April 2017, the Committee noted that
Mr. Ajayl Dalmia, Complainant’s representative along with his counsel Mr.
- Chetan Y;adav, Advocate and the Respondents along with their counsel CA A.

P. Singh, were bresent before the Cc_mmittee. The Committee asked the
| Complainant to open up the charges against the Respondents. However it was
noted that the counsel of the Complainant was raising additional allegations
. against the Respondents on the basis of forensic audit report issued by Grand

. Thornton! To this the Committee categorically stated that no cognizance wouid

!
be taken of any allegation which is beyond the scope of the instant complaint. in

Mr. ?\run Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA
Amit Kabra(M.Ng.-094533) Page 11 of 35
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case he wished to raise additional allegations against the Respondents, he may

proceed by way of ﬁling a fresh complaint.

_ The Counsel for the Iiespondents also submitted that in case the Committee
_ chooses to refer to the said forensic report a copy may be provided beforehand
to the Respondents for their perusal and preparing defense on the same.

Thereafter, the Counsel for Respondents made his submissions on the mesrit of

the case. The heanng in the matter was concluded and the judgement was

reserved

- The Committee cou_ld not take decision in the last meeting held on Jan, 2018 of
~ that-Council YQear.-and hence -the.matter,was' fixed for .hearing in next meetings.

12 On the day of f‘ fth hearmg held on 30”‘ May, 2019 the: Commlttee noted that
the Respondents had sought an adjournment The Commtttee further noted that
the Complalnant was not present. The Commtttee looking mto the absence of

both the part!es decrded to adjourn the matter to the next date.

13. On the day of S|xth hearing held on 25" June, 2019 “the hearing was

adjourned due to paucﬂy of time.

14. On the day of seventh hearing held on 9 August, 2019, the Committee noted

that the Counsel for the Complalnant was present He requested for

-1

adjournment of heanng due to his personal dlffculty On the same, the

Committee decrded to adjourn the hearing with information to the Respondents.

With this, hearing in the matter was adjourned.

% 15. On the day of eig:’hth hearing, held on 4" September, 2019, the Committee
noted that!the Rjespondents' had sought an adjournment. The Committee
1 " looking into the absence of Respondents, decided to adjourn the matter to the

next date.
&

Mr. Arun Dalmla, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA
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16. On the day of ninth hearing held on 6 January, 2020, the Committee noted
that the Respondents had sought an adjoumment The Committee looking into

the absence of Respondents, decided to adjourn the matter to the next date.

17. On the day of tenth hearing heid on 25" November, 2020, the Committee
noted that the meeting was cancelled due to unavoidable circumstances.

18 On the day.of eleventh hearing held on 2™ September, 2021, the Committee

noted thz‘at-the Complainant vide emait dated 18" August, 2021 had sought an

adjounment in the matter for 8 weeks. The Respondents also sought
adjournment on the ground of unavailablilty of his counsel on date of hearing.
The Commlttee iooklng into the same acceded to their request and granted the

! adjournrn_ent. The Office was dgrected to inform the parties accordingly.

+ 19 On the day of twelfth hearing held on 19th September 2022 the Committee
o -_noted-tnat the Complainant was not present. However, the Respondents were
| present through Video Conferencmg Mode through their Counsel CA. AP.
Singh. At the outset, the Committee enquired from the Respondents that since,
the composition of the Commitiee had changed further from the previous
hearing, hence, as to whether they wished to have a de-novo hearing. On the
same, the Counsel of the Respondents opted for a de-novo hearing. The
Committee aCceded to the request of the Respondents and started a fresh
nearing in the matter. The Respondents were administered on Oath. Thereatfter,
the Conilmitfee enquired from the Respondents as to whether they were aware
of the c!ixarges. On the same, the.Respondents replied in the affirmative and
pleaded | Not Guilty to 'the_ charges levelled against them. Thereafter, the
Counsel|of the Respondents sought adjournment in the matter. The Committee,
looking into the fact, decided to adjourn the hearing to a future date. With this,
the hearing in the matter was partly heard & adjourned.

20. On the day of thirteenth hearing held on 7" November, 2022, the Committee
- noted that the Respondents along with their Counsel CA. AP Singh were
present ‘at ICAI Tower, BKC Mumbai. The Committee noted the Complainant

\P\J

|

Mr. Arun Dalmla, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwatl Jalan (M.No -102102) & CA
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was not present despite the notice being duly served to him. Thereafter, the

—Respondent"-s Counsel submit that the said matter was concluded in the

m._eeti'n'g. held-on 11% April 2017 and there is nothing in the rules that allow for

the matter to be re-heard again. On the same, the Committee informed them

that if they want/don’t want to present their casé before this Committee they are

allowed and accordingly the matter will be decided. Further the Committee also

informed them that since they have taken the optlon of de-novo in prevrous

heanng they are required to present the case on ments Thereaﬁer the

Committee asked the Respondents to make his submissions. The
'Respondentsltheir Counsel had, inter-alia, submitted as under
a. That NSEL has no nght under the ICAl's rules to t" le the complalnt as itis

nota iegal entrtylmdrvrdual

_b. He reiterated his earlier submrssrons made at the stage of PFO and in

response to PFO.

¢ 'That the documents relled upon by the Drrector (Dismphne) in making his

opinion were not -available in the public domain, hence they requested to
_ provide the same as they have to coun_ter those charges to defend their
case.
d. That M/s Deloitte Haskins & Sells withdrew its audlt report in 2013 when the
“Respondents were not the auditor of NSEL.
e. As per clause 18 of MOA of NSEL, working as agents is fully within the
ambit and scope of the Company. )
f. That the reliance on Internal audit report is not to be considered as global
benchmark. He further submitted that SA-315 and SA-330, issued by the
_institute, were duly followed by the Respondents
g. That they had obtained and read the coples of Intemnal Audlt Report
However, if an auditor has to rely on the work of the Internal Auditor then the
auditor would be required to perform certain other checks regarding the
quality of the work done by internal auditor. But if the auditor does not rely,
then there is no requirement to rely on the experts '

&
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The Conhmittee posed certain questions to him to understand the issues

1
|

and the role of thé ‘Respondentsin the case. Thereafter, the
Committee gave the directions to the Respondents to submit the following:

was in existence/established by the Company? If'yes, then whether any

meeti?gs were held.

. b Attendance and Minutes of those meetings.

as Statutory Auditor.
. |

| With the above directions, the Committee decided to ‘adjourn the hearing to the

|

| =

| c¢. Asto why the Internal Audit Report was not considered by the Respondents
| .

|

|

| O_ri the daily of fourteenth hearing held on 29" ‘Dec'ember, 2022, the Committee
DR HaiyS Respeodent e, CA, St abim alongith s Gonnssl G, & F
Singh were present through video conferencing mode. The Committee noted
that the (E)omplainant‘ was not present. The CQUnseI for Re_spondents sought
. adjournm#ent on the ground that other Respondent, i.e. CA. Shrawan Bhagwati

|

| Jalan, is not in India and his physical presence is necessary in the matter.
5 Thereafié!r, the Committee looking into his request decided to adjourn the caise
. to further éldate. |

|

o

1 On the day of fifteenth hearing held on 16" January, 2023, the Committee
| noted that both the Respondents aldngwith their Counsel CA. A P Singh were
"| present_ﬂ')rough video conferencing mode. The Committe_e noted that the
Complainﬂant was not present. At the outset, the Counsel of the Respondents
submitted|that a case vide reference number PPR/G/003/2020, filed by EOW,
' had been|merged with the instant case. He further submitted that the matter
| filed by EOW is sub-justice before the Court of law. He accordingly pleaded that
;g the instanlt matter shouid also be kept in abeyance {ill the matter filed by EOW
i Is decid‘ed! by the Court of law. The Committee informed the Respondenfs t_hat
‘ these are/separate disciplinary‘ proceedings that need not wait for EOW case

?! and accortwdingly decided to proceed with the matter further in the instant cas%

| | ,
Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA
Amit Kabra{M.No|-094533)
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Thereafter, thé Committee asked the Respondents to make his submissions.

The Respondents in their submissions had inter-alia stated as under:

a. That théy héd replied to the queries wh’ish were sought from them in the
previous heanng '

b. That the aiditor will only examine whether there are material rmsstatements
in the financial statements and whether the financial statements portray a
true and t‘air view and will not act upon the business decision of the
Company.

c. That the work of an internal auditor is totally different in nature and it is more
of a manégement function and that's why an internal auditor can't be the
statutory auditor in the same Company. | |

d. That there is no compulsion that the statutory auditor must rely on the work

. of the internal auditor. ‘ _ _

‘e._That as part of audit, they reviewed the internal audit reports and those
observations which are relevant to the audit are being considered.

f. That the Director (Discipline) erred in understanding the-provisions of MOA
of the Cbm'pany. That in the previous héafing they had clearly shown the
clauses of MOA which allows the Company to indulge in the particular
activities:. ‘

g. That they had performed relevant audit procedures and concluded that the

- Company will not fall under the category of NBFC at all.

h. Thét_ Audit Procedurés were followed as'prescribed in the guidance note
issued ‘by ICAL 'That CARO reporting was done propetly by the
‘Respondents and submissions of Respondents filed in 2014 were not
propefly considered by the Director (Discipline) while forming prima facie
opinion

i. That N$EL had provided them the copies of audit committee meetings and
théy had placed reliance on the said audit committee meetings. They also
‘reviewed the minutes of board meetings and noted the approval of ﬂnancjal

statemehts. &{

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA
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The Committee poséd certain questions to the Respondents to understand the

 issue involved and the role of the Respondents in'the case. With the above, the

Committ?e concluded the hearing by reserving its judgment.

On the cliay of sixteenth hearing held on 25" January, 2023, the Committee
noted that the .Réspondénts had changed their counsel and taken ihe se.rvrices
of Mr. Ajay Bahl, Advocate (along with his Assistant CA Ayush) and both
ResponcLents and Counsels were present through video conference mode and
appeared before it. The Committee noted that during the course of hearing the
matter pending for hearing vide reference PR/255/13-DD/251/13-DC/675/17,
the Counsel of the Respondents in that case had raised certain objections by
stating tl|=|at the chargeé framed by the Director (Discipline) were diffefent from
those ai!léged in the compl_aint by the Complainant. The Counsel for the

Respbndents also submitted that this case is similar to earlier one and both

~cases should be taken together for hearing for similarity of decision. The
.Committee acceded to the plea of the Counsel and decide to take matter

together at later stage. Accordingly, the Committee decided to hear this matter
again. The Committee also conveyed its decisions to the Respondents.

-On the day of seventeenth meeting held on 6% April, 2023, the Committee

noted that the Respondents along with their counsel Mr. Ajay Bahl, Advocate
(along V\!Iith his Assistant CA Ayush) were present through video conference
mode. T!he Committee further noted that neither the Complainant was present,

nor any intimation was received despite notice/emait duly served upoh him.

24|.1 The Committee noted that the present matter was also listed earlier on various

dates before different Commitiees. The Committee noted that the constitution of
earlier Commitiees as under:

Coungil Year Name of members bf the Committee
2016-17 CA. Nilesh S. Vikamsey, Presiding Officer

Mrs Bindu Agnihotri, Government Nominee'

Mr. Amit Chatterjee, Government Nominee
CA. Naveen N.D. Gupta, Member

CA. Mangesh Pandurang Kinare, Member

o
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2017-18

CAJNilesh S. Vikamsey, Presiding Officer

Mrs Bindu Agnihotri, Government Nominee

-Mr.iAmit Chatterjee, Government Nominee

CAYG. Sekar, Member

" CA'Nlhar Nlranjan Jambusaria, Member

2018-19

CA‘ Naveen N.D. Gupta, Presiding Officer
MrJiR. Sridharan, |.A.S. Retd., Government Nominee
Mrs Anita Kapur, Govérnment Nominee -
CAl Shyam Lal Agarwal, Member

CAI Sanjay Agarwal, Member

1201920

CA‘ Atul Kumar Gupta (Presiding Offi cer)
Mr Rajeev Kher IAS (Retd.), Government Nommee
CA. Amar;xt Chopra Govemment Nommee

_' Cﬁi Rajendra Kumar P, Member
CA‘“Chandrashekhar Vasant Chitale: Member—*'-“"'-

2020-21

CA. .Atui Ku_mar Gupta (Presiding Offi cer)
Mr; Rajeev Kher, LA S. (Retd.), Govemment Nominee

| C/%. Amarjit Chopra, Government Nominee

CA Rajendra Kumar P, Member

' CA Pramod Kumar Boob, Member

2021-22

CA (Dr.) Debashls Mitra, PreS|d|ng Officer

Mr Rajeev Kher LAS. (Retd.), Government Nominee
CA Amarjlt Chopra, Government Nominee

Cf« Rajendra Kumar P, Member

‘ CJ:-\. Babu Abraham Kallivayalil, Member

2022-23

CA (Dr.) Debashis Mitra, Presiding Officer |

M:rs. Rani Nair, |.R.S. {Retd.), Government Nominee
Mr. Arun Kumar, |.A.S. (Retd.), Government Nominee
C:'\ Rajendra Kumar P, Member

o"A Cotha S Srinivas, Member

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan {M.No -102102) & CA
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g |
' 242 Since thé composition of the Commlttee had changed subsequent to the
previous hearing, the Committee enquured from the Respondents, whether they
| wished to have a de-novo hearing which was accepted by the Respondents. On
the same|they opted for de-novo hearing.
) | s
243 The Com]mitteelacceded to the request of the Respondents and started a fresh
; hearing clfm the matter. Accordingly, the Respondents were administered on
Oath Th|ereaﬂer Iooklng into the fact that this was the first heanng, the
Commltte|e decided to adjourn the hearing to a future date.
25. On the day of eighteenth hearing held on 11™ July 2023, the Committee noted
- that the Respondents had sought adjournment vide email dated 5% July 2023
on ground that their Counsel was traveliing abroad. The Committee noted that
| neither the Cornplainant was present nor any intimation was received despite
| notiCeIeﬁﬂéil"ﬂﬁ'ly'-s’e'rve_d upon him. The Committee. looking into the grounds of
! natural,'j;u}stice acceded to the adjournment request made by the Re’spondents,'
il and acco!rdingiy, the case was adjourned. The Committee also directed to
i

| Office to Iinforrn the parties that no more extension shall be granted to the
|

1i parties. *
| | —

26. |Q.n the day of final hearing dated 25" July 2023 the Committe¢ noted that the
;Respondelnts along with their counsel, CA. Ajay Behl (along with his Assistant
|CA Ayush) were present through Video Conferencing and appeared before it.
;The Committee further noted that neither the Complainant was present, nor any

| intimation was received despite notice/email duly served upon him.

26.1 The Committee informed the Respondents that since the present case was
' listed on 18 occasions in the past however because of various reasons it could
' not be completed. The Committee informed that in the de-novo proceedings

' now they \i:vill be given full chance to make their submissions. The Respondents
make their detailed submissions charge wise

%
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submitted as under:

a.

With regard to first charge Respondentsthis Counsel submitted that the
Memorandum of Association of the Company allowed it to camy out the
prbcurement activities and- as a part of which the Company has given
unsecured advances which were shown as unsecured advances in the
financial statements.

- That they had verified the third party direct cdnﬁrrnations and approxifnately -

52% of such advances was recovered by NSEL upto the date of signing of
financial statements for the financial year 2011-2012 i.e. 215t May 2012.

With regard to second -charge the Respondentslthe'ir. Authorised -

Representative eubmitt,ed.that CA Mukesh P. Shah have withdrawn his audit
report for the next financial year 2012-2013.

That there is no evidence produced till date to establish that there ‘was a

_ deficiency |n the Respondent's work. Therefore just on the basis that the

reports have been withdrawn, inferring that it must have been something to do
with their audit is pure conjecture.

26.3 The Commitiee further posed certain questions to the Respondents to
understand the issue involved and the role of the Respondents in the case.
After -—consideration of the same, the Committee directed that the Respondents
to submit following in the next 15 days:

a.
b.

C.

Synopsis of the case

Legible copy of Pg 117 of the Respondents documents.

Any circular of RBI where they defined financial assets and financial
liabilities | | |

Copy of any Notification wherein the RBI defines income(s) to be classified

for the purpose of NBFC — to establish that the income ' certified by the -

Respondents is not covered by NBFC%

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA
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\ 26[4 After detasled deliberations, and on cons:deration of facts of the case, various

documen\ts on record as well as oral subm|ssmns of Respondents before it, the
Commlttel.e decided to conclude the hearing by reserving its judgement..

21 Thereafte'r, this mattér was placed in meeting held on 25t August 2023 for

considera‘ltion of the facts and arriving at a decision by the Commitiee. The
i Committee noted that pursuant to its directions given on 25" July, 2023, the
Respondents have submltted as under:

a.” With respect to first charge, it is submitted that as contended at the hearing,

: the aliegation itself is prima-facie devoid of any basis. In effect, the PFO suo-

' moto re-characterizes the business of ‘procurement activities' as ‘collateral
management’; and then alleges that the lack of se‘cﬁ'rity as a basis of
alleging prima facie guilt on the Respondents.

b. Procm#rement activities’ is not:the same as ‘collateral management’ and there
is n‘o*basis for any such re-charactérization, as sought fo have been done in

the F-‘FO It is reiterated that the nature of busnness was ‘procurement

actw«lt:es and not ‘collateral management’
c. The ifact that ‘collateral management’ is one of the objectives in the MOA

does| not mean that the Company cannot undertake other activities that are

not “coliateral management'.

d. The iconduct of the said activity undertaken by the Company has been
disclosed appropriately as a ‘Procurement Activity’ in the financial
state!ments with multiple references, and there is no allegation in the PFO
that such references are incorrect.

e. The Respondents also obtained management representation as regards the
nature of activities as being ‘procurement activities'.

f. The Respondents obtained direct balance confirmation in respect of 100% of -
such advances

g. The|Respondents also verified that subsequent to the balance sheet date,
approximately 52% of such advances had been recovered by NSEL up to-

the date of signing financial statementsqa

I\.lilr Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA
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h. The same internal §audftor became the statutory auditor in FY 2012-13, in

which the procure;nent activities continued. The same auditor made -no
adverse comments in the auditor’s report on the very same circumstances
during the year of hIS audlt This clearly indicates that the internal auditor did
not find any merit i |n thelr own observations for FY 2011-12

The initial complaint had alleged that the Company could not undertake the
said procufement activities without obtaining a Non-Banking Financial
Company (“NBFC”) license. The Respondents in their response dated 13t
January 2014 to the Director (Disciptine) clarified that the Company was not

-required to :obtain the said NBFC license under the Reserve Bank of india

(“RBI) gundehnes because the said -activities did not constitute more than
50% of the total lncome and assets. The Respondents has also given the
reference of press release__ dated 8™ April 1999 (1998-99/1269).

With respect to second .cherge, it is submitted that the withdrawal of the

- report-of FTIL for fn‘nancial year 2012-13 by Deloitte citing non- reliance on
- financial staf\tementfs-f.or FY 2012-13 was based on a letter by the Company

on 20t Sefptembefr 2013 to their auditors. Based on its investigation, it

‘cannot conclude whether its books and records presented for the year ended

315t March 2013, were true and fair. It is thus clear that even after an internal -

investigation, even: 18 (eighteen) months after the end of the financial year
31%t:March 2012, issues were identified for the year ended 31 March 2013,
and not for year eflded 315t March 2012. 1t is obvious therefore that there is
not a shred of ev_idence fo even remotely suggest that the withdrawal of the
rebort for the FY 2"‘012-13 i.e., the year after the Respondents’ audit, has its
_genesis or linkage with the FY 2011-12 and none has been adduced in_ the
PFO. '

. A mere statement of further investigation or shadow of suspicion does not in

any way satisfy the burden of proof of ‘professional misconduct’.
That this entire allegation is clearly premised on a ‘hindsight bias’, which is
impemissible in law. Such an approach does not reflect an assessment of

the work done by the Respondents against the facts and circumstances

|
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which existed as at the dates on which the audlt report of the Company was
issued. The Respondents also draws attentlon to Para A26 of SA 200.
m. That the judgment on the work of the auditor should be évaluated based -on
the circumstances that, to his knowledge and beiief, existed at the time of
 conducting the:audit. The Securities Appellate Tribunal (“SAT") in the case
of Price Waterhouse & Co. & Ors. v/s the Securities & Exchange Board of
India (Appeal Nos. 6-7-180-191 of 2018) (the “PWC Case") has dealt with
the issue of ‘hindsight bias’ and has made the observation that The duty of
| the Tribunal is to endeavour and ascertain what was the problem presented
to the auditor and what was the knowledge available to them at the time of
audit. He need not p’oésess the -highest expert skill: it is enough if he
~ exercises the ordinary skill ‘of an ordinary competent man exercising' his
particular art. "

On perusal of the oral submissions vis-a-vis submitted documents it was noted

* “byithe Committee that the ‘Respondents not only failed to exercise due diligeﬁf:e

while auditing but also failed in obtaining sufficient infon"nation for expressing'%n
opinion. Accordingly, keeping in view the facts and circumstances of the case,

the material on record and the submissions of the parties, the Committee

" passed its judgment.

FINDINGS OF THE COMMITTEE

28.

Charge 1
The Committee noted that the first charge against the Respondents is that the
Respondents firm failed to qualify their report by not bringing illegal funding

activity and higher risk of credit defaults to the notice of the shareholders,

despite the same being mentioned by Internal auditor CA. Mukesh P. Shah in
his internal audit report for financial year 2011-12.

28.1 _S_ufbmifssions of the Respondents

The crux of the submissions of the Respondents with respect to the said charge
is as under:

Mr. Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA
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a. That the standard on reliance on the work of Internal auditor makes it clear
that a statutory audﬁitor is not expected to make any conciusions based on
the internali ’auditor;"s report without having rveriﬁedthe- issues from the view

- point of statutory audltor ;

b. That the Memorandum of Assocnatlon of the Company allowed it to carry out -
the procurement act|V|t|es and as a part of which the Company has given
unsecured -advanci:es which were shown as unsecured advances in the
financial staEtements r

c. That they had verlf ed the third party direct confirmations and approximately
52% of such advances was recovered by NSEL upto the date of signing of
ﬁnancral statements for the financial year 2011-2012 i.e. 215t May 2012.

d. The same mternal auditor became the statutory auditor in FY 2012-13, in
which the procurement activities continued. The same audrtor made no

adverse comments in the. auditor's report.on the very same circumstances

not fi nd any merit i 1n thelr own observatlons for FY 2011-12. ‘

e. That NSEL's assets related. to procurement -activities were approxrmately
31.7% of total assets, and revenue from such .procurement activities
represented appfroximately 15% of fotal income. These do not
repres‘entloonstitute 50% or more of the assets / total income as at / for the
year ended Marchj31, 2012, and accordingly, NSEL was not required to be
classified as “deemed NBFC”.

f. Since Income and Assets related to procurement activities do not
representlconstitute 50% or more of the assets / total income as at / for the
year ended Marcrff 31, 2012, and accordingly, NSEL was not required to be
classit;ied as "deemed NBFC”. | |

28.2 F‘irldinr:;sE of tne Contmittee on Charge 1

28.2.1 The Committee noted the defense of the Respondents and observed that the

Respondents in their; audlt report has given the bifurcation of Loans & Advances

which are as follows.da
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™
o Particulars - Amount {in Rs.)
| - L as at31.03.2011 |
Capital Advances(A) _ '
Secured, considered good 24,22.595.00
Loans 1& ‘Advances to Related Partles(B) .
Unsecured, considered good : 95,00,00,000.00
Advances Recoverable in Cash or Kind(C)
Unsectired, Considered Good | 1,48,07,88,043.19
Provision for doubtful advances (4,04,82 894.00)

| ; | 1,44,03,05,149.19
| Other Loans & Advances(D)

Prepaid Expenses : 1,94,13,801.40
| Loan to employees S | 5,89,300.00

1 Advanci:e Tax

, S A 2,00,03,101.40
Total (A+B+C+D) | 2,01,27,30,845.59

.

28.25.2 The .Corinmittee further noted that the Respondents have further given the

bifurcation of advances recoverable in-cash or kind (unsecured, considered

. good) fo!;' the year ended 31 March 2012
| ‘

2 . - Particulars ~ Amount Remarks
: (rounded off to
| - | nearestRs.)
Recove:rable from client 1,36,15,56,211.00
' i _Advanc{as paid to domestic 89,990.00
| | suppliers for service |
Advance Foreigh Travel 60,393.00 Travel Ticket to Chicago for
| ~ {Mr. Sinha dated 30.09.11
Adyancies to Staff 5,68,550.00
| lmprest:LAccount ~2,71,000.00
.| Project’ expenses | 11,82,41,900.00 | Covered in  separate
recover]able from NAFED o working done for NAFED
T T 1,48,07,88,043.00

Mr: Arun Dalmiz]a, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) & CA
Amit Kabra(M.No.-094533) Page 25 of 35

|
| |



N__Bi

 [PR-281/2013-DD/273/2013/DC/437/2016 and PPR/G/003/2020 ciubbed]

28.2.3The Committee noted that Respondents in their written statement has
mentioned that the amount of Rs. 1,36,15,56,211/- shown as “unsecured,
considered good” relates to procurement of goods for vvhiCh, reference is also
given'in $ote 41 of ‘l\lot_es to accounts to ﬁnancialrstater_n'ents of the NSEL for
financial year 2011-12. '

28.24The Committee observed that though the Respondents have provided the third
party cenfirmations for the same amount and also confi irms that 52% of the total
advances were recovered upto the date of signing the financial statements,
however it is seen- that the nomenclature used in bsfurcatron of advances
recoverable in cash or kind is “Recoverable from clrents” (refer para 28.2.2
above) which clearly depicts that the transaction is not a type of procurement

- transaction (which is allowed as per Memorandum of Association of NSEL).

- 28.25The Commlttee on; perusal of documents in support of the claim of the
Respondents firm that it has also verified-that subsequent to the balance 'sheet
date approxirately §2% of such advances were recovered by NSEL up to the
date of signing financial statements noted that these amounts were squared off
from RTGS or cheqtifle transfers. This clearly shows that the amounts were not
for procurements but were unsecured cash advances. The Committee further

noted that nomenclature suggests that these amounts were glven to clients

earlier and now berng reclaimed by them In other words, these are |

reimbursable amounts

28. 2 6 The Committee also noted that that one more table for bifurcation of loan and

advances is given by the Respondents. On comparing it is found that the value
of amount recoverable from NAFED was reduced.

28.2.7 The Committee regardlng the submission of the Respondents, that CA. Mukesh
P Shah become the auditor of NSEL for FY 2012-13 and he has not made any
adverse comment on the very same circumstances in his report, noted that CA.
Mukesh P. Shah in his internal audit report mentioned that the fransactions

needs to be restriictured in the books of accounts of the Company. The
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' Committee noted that in the financials (FY 2012-13) certified by CA. Mukesh P
Shah the Company (with respéct to F.Y. 2013-12) divided the unsecured loans
into two parts as under:

Figures of 31.03.2012 in the financialg of FY:2012:13
| Amount {in Rs.)
‘ 13. Loans and Advances
Particulars { Non-Current = Current
Capital Advances(A) _ -
Unsecured, considered good ' 24,22 ,595.00
Security Deposits (B) 7
Unsecured, considered. good o 81,11,443.00
. l{lLoans & Advances to Related
: Parties(C) ‘ |
Unsecured, considered good £ : ' 55,00,00,000.00
' | Advances Recoverable in Cash or
' Kind (D) _
Unsecured, Considered Good _ 1,45,086.00 | - 9,89,932.00 |
| Other. Loans & Advances(E) _ A
Prepald Expenses : 18,28,384.00 | 1,94,13,895.00
Loan to employees ' 3,97,782.00 5,89,300
Advance Tax ; 2,60,46,766.00
Balangces with Statutory/ Govt. Auth. 46,801.00
‘ 2,83,19,733.00 | 2,00,03,195.00
Total (A+B+C+D+E) . 3,89,98,857.00 | 57,09,93,128.00
14. Other Assets
Particulars “Non-Current | . Current
Non-Current Bank Balances
(Refer Note 17)(A) 5,69,95,141.00 \
Interest Accrued on Fixe deposits (B) 32,67,258.00 33,92,526.00
‘ Ot_her Contractually reimbursable
expenses (C)
| Unsecured, considered good 1,43,93,15,217.00
; Doubtful ' . 4,04,82,894.00
. Provision for doubfful advances _ (4,04,82,894.00) | .
% - Total (A+B+C) ' 6,02,62,399.00 | 1,44,27,07,743.00

%
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The Committee hence noted that financials certified by CA. Mukesh P. Shah
was having elaborated disclosure of the loans and advances such as the
nomenclaiure of “recoverable from clients” io “contractually reimbursable

|
expenses’. Accordlngly, the Committee found that figures ‘of prevnous year in

“the Balance Sheet as on 31% March 2012 were restructured as reported by the

CA. N_lukesh P Shah in his internal audit report that “........the transactions

needs to be restructured in the books of accounts of the Company.”(refer

para 4 above).

Accordindly, the Committee concluded that these advances were not for

_procurement and disclosure |n the financial statements was incorrect and was

not in Ilnes with the object clause of Memorandum of Association of the
Company.

The Committee further noted that the unsecured loans constitute fmore than
33% of the total size of Balance Sheet of NSEL which shows its materiality.

Thus it is the responsnbillty of the Respondents to quahfy the same in thelr audit -

report. The Committee noted that the Respondents not only were grossly
negligent.in th‘eir duties but also failed to qualify their report despite being aware
of material fact and material misstatement in the financial statements. The
Committee accordingly hoids the Respondents guilty‘ of professional
misconduct falling within the meaning of Items (5), (6) and (7) of Parf-l of
Second éche‘dule to the Chartered Accountants Act, 1949.

Charge 2

The Committee noted that the second charge against the Respondents is that
the Respondents firm failed to mention non-governance and lack of
transparéncy and competence in controlling the activities by the Company,
illegal funding activity and higher risk of credit defauitza
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Submissi,ions of the Respon_dents

The: crux» of the SUbI‘hISSlGI’lS of the Respondents with respect to the said charge
is as under . : Na
“That solely on the baS|s that M/s'Mukesh P. Shah ‘the auditors of NSEL for
FY 2012 13 and M/s Deloitte, auditors of FTIL for FY 2012-13 had withdrawn
their alijdlt reports, the Complalnant has reached on the conclusion that NSEL
statutory auditors were negligent while performing the audit for FY 2011- 12.
Admittedly, any cause of non-govermnance or lack of transparency in the

actlwtles of the Company would normally be attributable to the management
of NSEL

There is- nothing on record which reveals that withdrawal of audit report had

anythsng to do with Respondents’ audit for the year ended 31% March 2012.

_Further the management of NSEL did not withdraw the financials whlch-‘

means NSEL board continued to accord its approval for the year ended 315‘;
 March{2012.

That thls entire allegatlon is clearly premlsed on a ‘hindsight bias’, which is

|mpernn|ss;ble in law.

The Rjespondénts have claimed that their audit procedure involved:

i) Réading and review of board minutes, internal audit report, etc.

ii) Discussions with key management employees including MD & CEO &

iii) Confirmations of balances as regards various account balances.

iv) Review of utilization of margin balances on a sample basis.

v) Direct confirmation of specific transactions by a member, on the
exchange.

vi) 'Obtaining management representations, including a representation that

financial statements are free from material misstatements due to fraud.

¥
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29.3 Findings of the Committee on Charge 2

29.3.1.The Committee with respect to present charge observed that NSEL is the

subsidiary of Financial Technologies India limited (FTIL). The Committee further
noted that FTIL has control over entities namely MCX (26% stake) and NSEL
(99.99% stake) and NSEL is having control over IBMA with 60.88% stake.

29.3.2 The Committee further noted that DCA in exercise of powers conferred to it
under seciion 27 of the FCRA vide notification no. S. O. 906(E) dated 5" June,
2007 had; exempted all forward contracts of one day duration for the sale and
purchase éof commodities traded on the NSEL, from operation .of the provisions

of the said Act subject to the following conditions, namely:-

a. No short sale by members of the Exchange shall be allowed:;

b. All outstanding positions of the trade at the end of the day shall result in

delivery;
c. The National Spot Exchange Ltd shall organize spot trading subject to

regulation by the authorities regulating spot trade in the areas where such
trading takes place:

d. All information or returns relating to the trade as and when asked for shall be

provided to the Central Government or its designated agency;

e. The Céntral Government reserves the right to impose additional conditions
from time to time as it may deem necessary and |

f. In case of exigencies, the exemption will be withdrawn without assigning any
reason in public interest. |

29.3.3 The Committee further noted that DCA had issued a notiﬂc\:ation dated 6t
February 2012 substituting the words ‘its designated agency in condition (d)
mentioned above by the words 'Forward Markets Commission, Mumbai', which

~ implies that all information or returns relating to the trade as and when asked for
shall be provided by these commodity spot exchanges to the Central
Government or the FMC. The FMC had accordingly called for trade data from

P
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the Spot Exchanges including NSEL in prescribed reporting formats. The FMC

also noted that after analysing the trade data received from NSEL, the FMC

identified the following issues relating to contracts traded on NSEL and sought

clarifications from NSEL on 22" February 2012.

a. As perthe trade data submitted by NSEL, it was observéd that 55 contracts
offered for trade on NSEL were with settlement periods excéeding 11 days
and all such contracts traded on NSEL were in violation of provisions of
FCRA. |

b. The condition of 'no short sale by members of the exchange shall be
allowed' was not being met by NSEL

The FMC, on examination of the clarification submitted by NSEL on 2g*
February. 2012, vide its letter dated 10" April 2012 informed the DCA that the
NSEL was not fulfiling the conditions (a) & (b) stipulated under notification
dated 5" June, 2007 and requested the DCA to take necessary action
regardin§ the above violations. The DCA vide its letter dated 27* April 2012
directed NSEL to explain as to why action should not be initiated against them
for violation of the conditions of the notification dated 5" June 2007.

In response to the above, NSEL submitted a reply vide their letter dated 29t
May 2012 and after that DCA vide its letter dated 31" May, 2012, sought
comments of the FMC on the NSEL letter dated 29t May, 2012.

The FMC vide its letter dated 2" August, 2012 forwarded comments to the
DCA, on the follqwihg issues:-

a. Short Sale by members of the Exchange: From the reply submitted by NSEL
vide its letter dated 29 May, 2012, it appeared that NSEL does not insist

upon ownership of goods before allowing its members to place the sale

order. The FMC 'was of the view that all.these sale transactions which are
not backed by the ownership of goods are in violation of the condition of "no
_ short sale by the members of the Exchange shall be .enllowe%‘g.S
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b. Contracts in which settlement period goes beyond 11 days period: In view of
the definition of forward contract under FCRA, the FMC was of the view that
all the contracts traded on NS-EL which provide settlement schedule for a

period exceeding 11 days are Non- Transferable Specific Delivery (NTSD)
contracts. Thus even if the gazette notification does not specify the dellvery
period, the NSEL has to settle the delivery for all open position within a
period of 11 days as the NSEL was allowed to only trade in one day forward

contracts and was obliged to ensure delivery and settlement within 11 days

The Committee further noted that the F MC vid.e its letter dated 16" September,
2013 called for the Agenda, notes and Minutes of the meetings of the Beard of
Directors of NSEL On perusal of the minutes of the meetings recelved on 17t
| September 2013 reveal that such trades which provided for dellvery and
settlement beyond 11 days were first aliowed in September 2009 which was
ratified by the Board-of-Directors of NSEL on 16 ‘November, 200'9'-.-'-Fhe- 'B_oard
Minutes dated 19t ‘December 2009 ratified trading of T+25 contracis.

Subsequently, a number of such contracts were introduced on the .NSEL.

It has alsé come to the knowledge of the FMC from the report of the forensic
auditor thL\t a large volume of NSEL exchange trades were carried out with
paired back to back contracts. The contracts were taken by the same parties at
a pre- determined briCe and always registering a profit on the long term
positions. Thus, there existed a ﬁnancing,business where a fixed rate of return
was guaranteed on investing in certain products on NSEL. This is in
contraventlon to the representation made by NSEL to the FMC on 4% July, 2012
regarding assured return scheme offered at NSEL. The NSEL vide its letter
dated 24" July, 2012 clarified that NSEL does not guarantee assured returns
and reiterated the same in its letier dated 17" November, 2012. At NSEL, such

paired {ransactions grow in size year after year.

The Committee noted that an article "NSEL product under lens over short
selling Charge" was published in the Economic Times on 3™ October, 2012. In
the article, it was stated that DCA had issued a show cause notice to NSEL a&g
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is probing into alleged discrepancies in contract position at NSEL, NSEL issued
a clarification in October, 2012 addressed, to its members and published the
same on its website wherein NSEL stated thét it had responded to DCA's Letter
dated 27 A-p'rfl, 2013, seeking its comments on short selling and settlement of
contracts resulting into delivery beyond 11 days périod. NSEL stated that it had
submitted its reply to the Ministry and that it was in full compliance with the

- provisions of FCRA read with the Gazette Notification dated 5 June, 2007. With

such wide publicity given to the matter and NSEL's above clarification, the
Board of NSEL is bound to be aware of the issue and its seriousness.

29.3.10 The Committee noted that the documents brought on record by the

29.3.11

Respondents, in | defence, .includes memorandum of association of NSEL,
articles of association, bifurcation of unsecured loans and advances, third party
confirmations, financial s{atements for FY 2011-12, RBI circular, Show cause
notice fr]mm department of economic affairs, minutes of the meeting dated 20™
May, 2012 and bank statements.

The Committee noted that the financial statements of NSEL for financial year
2011-2012 was certified by the Respondents on 21% May 2012 and DCA has
sought clarifications from NSEL vide its letter dated 22" February 2012 i.e.
before the date of signing the financial statements. Thus, it clearly infers that
signals of mis-governance and lack of transparency was existed in the .audi't
period of Respondenis. The Respondents however turned off their eyes and
failed to report on the same. The act of the Respondents clearly shows lack of
diligence adopted by them'in conduct of their professional duties.

29.3.12 The Committee further noted that the auditor Mukesh P. Shah has withdrawn

their report for financial year 2012-2013 subsequent to exposure of NSEL
affairs indicating that the affairs of the NSEL was not in line with the
requirements of the Act and the Respondents has not discharge their duties
due diligently&/ " | |
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29.3.13 The Committee accordingly holds the Respondents guilty of professional

30

misconduct falling \;vithin the meaning of Item (7) of Part of Second
Schedule to the Chartered Accountants Act, 1949.

Considering the subrnissions and- deliberation held, the Committee is of the

view that the requwements of Paragraph 11 of SA—200 *Overali Objectlves of
the Independent Audttor” states as follows:

““11. In con"ducting an fiaudit of financial statements, the overall objectives of the
auditor are: S |

(a) To obtain reasonable assurance about whether the financial statements asa
“whole -are free from'material misstatement, whether due to fraud or error,
thereby enablmg the ?audltor to express an opinion on whether the financial
statements are prepared in all material respects,; in accordance with an
applicable financial reportmg framework; and

'(b) To report on the f nancial statements, and communicate as required by the
SAs in accordance w;th the auditor's findings.”

In view of above mentioried requirements, it was noted that in the said case,
overall objective of the audit has not been met as the purpose of the audit is to
enhance the degree of confidence of intended users in the financial statements
which is Iacklng in thls matter. Further, the auditor has given clean audit report
on true and fair view of the financial statements However, consndenng the facts
of case, the aUdltODShOUtd modify his opinion. Accordingly, the Committee
noted that the Respondents were grossly negligent in conduct of their duties as
well as failed to report material fact in his report and therefore holds the
Respondents  Guilty pf professional misconduct falling within the meaning of
Items (5); (6) & (7) ot Part | of Second Schedule to the Chartered Accountants
Act, 1949i. 55
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“CONCLUSION

31 In view of the above observations, considering the submissions of the
Respendénts and -documents on record, the Committee held the Respondents
GUILTY of-Professional ’Mié(_:on'duci‘ falling within the meaning of items (5), (6) &
(7) of Part | of the Second Schedule to the Chartered Accountants Act, 1949,
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