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[DISCIPLINARY COMMITTEE [BENCH-II (2024-2025)] 
[Constituted under Section 21 B of the Chartered Accountants Act, 1949] 

ORDER UNDER SECTION 218 (3) OF THE CHARTERED ACCOUNTANTS ACT, 1949 READ 
WITH RULE 19(1\ OF THE CHARTERED ACCOUNTANTS (PROCEDURE OF 
INVESTIGATIONS OF PROFESSIONAL AND OTHER MISCONDUCT AND CONDUCT OF 
CASES) RULES, 2007 . 

[PR-255/2013-DD/251/2013/DC/675/2017] 

·In the matter of.: 
Shri:Arun Dalmia,, 
Secretary; NS.ELlnve·stor Forum, 

• 'recfitioct~ff'Hbtise' • 
• - . , I 

A"'25\ MIDC '.lr:idusiiiial Area, 
'.R6ad No,-3;'0pj::CESIG Hospiial, • 
Andheii (East) 
NiumbaHHilio93, 

Versus 

CA. Shrawan Bhagwati Jalan (M. No. 102102) and 
CA. Amit'Kilbra{M,•No, 094533), 
Mis s VGhatiiliaand Associates (F.RN 1oa1:s2il\l), 
14th Floor, The Ruby, 
29, Senapati Bapat Marg, 
Dadar (West) 
Mumbai-400028. 

Members Prese11t:, 

CA. Ranjeet Kumar Agarwal, Presiding Officer (in person) 
I 

Mrs. Rani S. Nair, IRS (Retd.), Govern'rtrent Nominee (through VC) 
, I . . , . 

Shri A run Kumar, IAS (Retd;), Government NOmine·e (through VC) 
CA. Sanjay KumarlAgarwal, Member (in person) 
CA. Cotha S Sriniv~s, Member (in person) 

, : 28th March 2024 

-·•·•·Complainant • 

. ..... Respondent(s) 

Date of Hearing 
Date of Order •• 1 : 11

th 
_July 2024_ ~~-----------

-- - ·-------
- I ,. ··--- ---· 

1. That vide Findings under Rule 18(17) of the Chartered .Accountants (Procedure of 
Investigations of Pr?fessional and Other Misconduct and Conduct of Cases) Rules, 2007, the 
Disciplinary Committee was, inter-alia, of the opinion that CA. Shrawan Bhagwati Jalari (M. No. 

¥ 
-- ·- ·---
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102102) and CA. Amit Kabra (M. No. 094533) (hereinafter referred to as the 'Respondent(s)') 
are GUil TY of Professional Misconduct falling within the meaning of Item (7) and (8) of Part I of 
the Second Schedule to the Chartered Accountants Act, 1949. 

2. That pursuant to the said Findings, an action under Section 21 B(3) of the Chartered 
Accountants (Amendment) Act, 2006 was contemplated against the Respondent(s) and a 
communication was addressed to them thereby granting opportunity of being heard in person / 
through video conf$rencing -and to make representation before the Committee on 28th March 

2024. 

3. The Committee noted that on the date of the hearing held on 28th March 2024, the 
Respondent(s) wer!:l present in person and made their verbal representation on the Finpings of 
the Disciplinary Committee, inter-alia, stating that, that their professional reputation and 
ptofessiomcil wotk ljas suffered a lot as the case was going on 'since long time, 'the true arid'fair 
view of the financial statements of the Company for FY 2011-12 was .not. actually ·>.iitiat!:!d 
because of the At1dit Opinion. The financial position of the Company was not affected :by the 
alleged enhanced disclosures. The regulatory Show cause notices were never bn:>ugl;lt to:their 
notice, On being 13sked in. the· meeting with the Mar1agement also,. the Mana-gerne11t,g~ve.va 
representation that they did not receive any regulatory communication to that effect. To that 
extent, they. were victims of fraud or wrong information given to them by the management. They 
had no reason to doubt the credibility of the CEO or CFO at that point in time. There were no 
complaints from any of the purchasers. There was nothing in the bye-laws of the Company which 
suggested that ho~ the margin money should be invested. More importantly, none of the money 
which was held af margin money in respect of the Settlement Fund had gone missing. There 
was no financial loss. 

3.1 The Committbe also noted that the Respondent(s) in their written representation on the 
Findings of the C(j)mmittee, inter-alia, stated as under: 

a. In September 2013 i.e., 18 months after the end of the last year audited by the Respondent(s) 
and 15 months after the subject Audit report had been issued, the management of National Spot 
Exchange Limited (NSEL) itself identified issues pertaining to the subsequent year i.e. FY 2012-
13, that led to the withdrawal of audit reports by the then statutory a.uditors of both National Spot 
Exchange Limited (NSEL) and Financial Technologies India Limited (FTIL) (i.e. the parent 
company of National Spot Exchange Limited), being Mis Mukesh P. Shah & Co, and Deloitte 
Haskins & Sells LLP respectively. As is clear from the audit report for the year ended 31 51 March 
2014, which exJ!>lains the circumstances leading up to the withdrawal of the audit reports of 

----~Fina.r,_cial Technologie_s India Limited (FTIL) and National Spot Exchange Limited (NSEL), none 
. oUb~ issues idenmied related to the financial year endesl 31..i-Marct1 2CJ12 In respect of FY 
2011-12, the auditor's report for Financial Technologies India Limited (FTIL) was not withdrawJ{' 
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b. The financial statements of FY 2012-13 (i.e. the year in respect of which financial irregularities 
were hoticed by the Company, and accordingly the audit reports withdrawn) were audited by Mis 
Mukeih P. Shah & Co., who was earlier the internal auditor of NSEL and had issued a clean 
audit report. It was only when the Company issued letters in September 2013, regarding 
discrepancies in its financial statements for FY 2012-13, that CA. Mukesh P. Shah withdrew his 

I 
report, 

c. The Director (Discipline) in his Prima Facie Opinion and the Disciplinary Committee in its 
Findings have-relied upon a media report which was .published on 3rd October 2012, l'he said 
rnedi~ report is dated 5 months after the Respondent CA. Arnit kabra signed the audit .report (for 
FY 2011·12), and Within the period audited by·CA. Mukesh P. Shahi:e. in FY 2012-13. Despite 
the media reports :being·inthe. public do·rnain within the period audited by CA: Mukeslr P, 'Shah, 

I . • .. •• • .• , . • . ··.• - . •. _·. 

he expressed no apprehension in hii, audit report in respeci of the ,financialstaternents;"intemal 
·contre/lS, fraud-rep51'tihg etc. Despite the ·stark·differenc:e in'circurnstances where CA.-Mukesh_.P . 
Shah ,attuaUY:a,hacl ihe ·benefit. of .. such rtl~dil:I frep'brts within the year Which he:c~Uci:lited,.-'CA. 
Muke~h;,p. • 9hah !Iatei:leen eiconetate:d ·fot 12 °:of.15 charges,· whereas-the 'Respo.ndent~s) have • 
been held guilty in many of such ch·arges. • 

d. The Respondeht(s) h'ad also explained that they carried out· appropriate audit procedures 
subsequent Jo the' year£end (at' paragi'aph tfs of submission dilled 8 February .2023), Which 
have been completely ignored in arriving at the Findings. 

e .. At ro stage in. the. proceedings did the Disciplinary Committee ask the Respondernt(s) to 
defend on the iillegations other than those where Prima .facie guilty- Findings we~e made ·in the 
Prima .Facie Opinion. 

f. With respect to Charge 1 of the Findings, the Respcindent(s) stated that this was nol the 
charge in the Prima Facie Opinion. Accordingly, this was not argued against, nor did _the Hon'ble 
Bench ask the.Re~pondent(s) to address this issue. 

g. With respect to Charge 2 of the Findings, the Respondent(s) stated that CA. Mukesh P. Shah 
has not been charged with this allegation despite the facts and requirements of audit being. 
similar in the subJequent year as regards verification of third-party inventory. There is nothing 

' I 

that eyen remotely suggests or supports that there was a shortfall in the inventory in the F.Y. 
2011-12. The Audit procedures carried out were also detailed in the Written Submissions filed by 

I . 

the Respondent(s), However, the Disciplinary Committee completely ignored all the submissions 
made !:ind the audit procedures highlighted by the Respondent(s). 

h,.,.With respe·ct"to~~tJ~cif1.C._S_e_ttlemenl_§Llars1ntee-Fund disclosure-re1ateu-al!.e.9;itions.__1he __ · 
Respor,dent(s) st~ted that the Findings have failed to consider and address the 
detaile\:l submissions of the Respondent(s). . 4( 

-----· 
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i. With respect to dharge 4 of the Findings, the Disciplinary Committee did not provide an 
evidence or support Ito demonstrate how the failure to obtain insurance· (beyond what the client 
had) created a repo~able financial misstatement which the auditor failed to report upon. In the 
subsequent year (FY. 2012-13), the circumstances and the Company's position regarding 
quantum of insuran~ taken in respect of goods owned by third parties was similar to the year in 
which the Responddnt(s) were the auditor (F.Y. 2011-12). Despite the similar circumstances in 

I . 
both the years, Cl Mukesh P. Shah has been exonerated in this matter, whereas, the 
Respondent(s) havE/ been Charged for the Company's "under-insurance". This Charge 4 has 
been made in·the cbntext d,f under insurance of the goods lying at the warehouses despite an 
express acknowledbment by the Director(Discipline) that ''liabilities attached to ownership 
continued to be witfy buyer/seller of commodities as a result of which there were .no continge~t 
liabilities that were; required to be di~closed bat were not disc/oseif', which has not been 
controverted by. the :Disciplinary Committee, 

. ' . . • ··t . '••,-:·. ~ . • ✓, 

j .. Withsrespe~ to.C,harge 5:of the FindingsJithe ;Respondent(s) stated-that,under•insuraocewas 
never a • b'as1s. fm 1the charge; .nor. was it raised during the. -proceedings. Th.ere being mo 

. substantial ~hange/in the i~ternal control system of theGompany betwee~ FY 201l-,12 -arid FY 
2012s13, this charge has notbeen levied on CA. Mukesh.P. Shah. •• • 

k. With respect t<l Charg~ 6 of the Findings, the Respondent(s) statedthat· the Director 
(Discipline) had dr~pped the allegations in the complaint in respect of this matter and held that 
the Respondent(s) • are not guilty. At the Hearing before this Disciplinary Committee, the 
RespoMerit(s) were held, not guilty. in respect ofthis charge; as the transcripts .(page 33 of 
transcripts of heari~g dated: 25 July 2023) records as follows: 

"Presiding Officer: Charge 7, whether you have been already discharged? 
Couns~I for Respondent: Yes, your honour. Presiding Officer: Okay, charge 8." 

In fact, no further 1discussion on this ·charge occurred nor were any arguments sought by' the 
Hon'ble Bench. 

I. With respect to[Charge 6 of the Findings, .the Respondent(s) also raised a plea mentioning 
about the violation of Rule 9(3) of the CA Rules 2007 stating that this matter has not been placed 
before the Board . f Discipline for their perusal and has instead been directly placed· before the 
Disciplinary Committee by circumventing the authority and power of the .Board of Discipline. 

m. The Appellate Authority is currently not quorate and functional. There is no reason or basis 
____ __, ot to defer Jbe_ipr.o.ce.edings till such time that the_ Responde111(1?) can avail their statutory 

remedies against.iany_QtGter. passed urrder Secffon ·21 B'c>f'th"'eC'A~ Act~i.e.-to-reek the appellate 
remedy before the Appellate Authority. Such an approach would also be consistent with an Order 
passed by the D~lhi Higli Court in similar circumstances. Thus, the Respondent requested the 
Committee not to pass any Orders till the Appellate Authority is functional, as they will not havj(" 

-----
~· ----·--. 
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the ability to pursue their statutory right of appeal provided in the Chartered Accountants Act 
1949. 

4. The Committee considered the reasoning as contained in the Findings holding the 
Respondent(s) Guilty of Professional Misconduct vis-a-vis written and verbal representation of 
the Respondent On consideration .of the representation of the Respondent(s), the Committee 
noted that the primary grudge of the Respondent(s) is with respect to the following four issues: 

(a) They have been held guilty in respe9l of charges for which another rnember against whom 
disciplinary proceedings had been initiated in respect of the s~me entity for a different financial 
year has been held Not Guilty afPrima Fac:ie Opinion stage ijs'elf (i.e. charge no. 2,4,5 and 7 of 
the Findings) • 

(b). They have been held guilty ,iri respect ,of-t~e charge for W.l;iich the Re$pondent .had been held 
!}Jot Guilty by the Director (Discipline) (i.e. charge 6 of the Findings) • • • 

(c) They have beeri held guilty for charges wtiich were not therein the. Prima Facie Opinion. . . .·· _._: • .. ·.• -,. . . . , . ' . . . . . '. . 

( d) To ,d~f~r tll; .~o~~iderati~n ciftheir. case fot a~ard ~f punjsll~ent since the Ap~ell~t~ .Authority 
is non~fonctiomil. • • • • •• • • •• • • • 

5. Before deciding on the quantum of punishment to be awarded to the Respondent(s), the 
Committee considered the aforesaid fou_r opject!ons of the Respondent(::;} and opined as under: 

• " . ;, . 

5.1 With respect to the first issue regarding comparing the instant case with an earlier decided 
case in respect of the same entity for a different financial year, the Committee opined that 
comparing ·two distinct disciplinary cases as 'eye to eye', is .not warranted as each case is 
decided on m~ms ·on the basis of due consideration of all the facts, document.s and submissions 
on record. 

5.2 As regard· the second is~ue which is in respect to Charge 6 of the Findings (i.e. non­
disclosure of 6utst~nding contracts i.e. contingent liabilities and commitments), wherein the 
Disciplinary Committee did not agree with the not-guilty opinion of the Director(Discipline) and 
held the Respclndent Guilty for the same, the Committee noted that the Director(Discipline) in his 
Prima Facie Qpinion in respect of 8 allegations opined as under: 

S.No. Allegations Prima Facie View of Directo1 
I (Discipline) '. 

. • -1 . .. jl\lrong mentioning of .Natu_r~ of Stock exchange ~eldGuil!Y -
2. AS-9 not followed for warehouse receipts Held Guilty 
3. Deviation of amount from Settlement guarantee. Held Guilty 

•Fund 
Ai( 

- --· - --
' 
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4. Short I0surance Held Guilty 

5. Lack of proper internal control procedures not Held Guilty 

reported 

6. Failed to disclose the details in financial Held Not Guilty 

statem~nts as per AS-18 

7. Non-disclosure of Contingent Liability and Held Not Guilty 

commitments 

8. As per Auditor's Report point no: XXI, the Held Guilty 

Resportdents reported that no fraud on or by the 
Company is noticed despite that NSEL has 
defaulted in payment to its investors and also 
commodities were not physically available which 
resulted in fraud perpetrated by the Company and 

•. gross iregiigence on the parf of the auditor of the • 

Company. 

5.3 The Committee noted that the Director (Discipline} in terms of Rule 9 of the Chattered 
Accountants (Procedure of Investigations of Professional and Other Misconduct and Conduct of 
cises) Rules, 2007, held the Respondent{s) Pririla~facie Guilty cf Pr6fessibnal Misco11du~t 
falling within the meaning of Item (7) and (8) of Part I of the Second Schedule to the Chartered 
Accountants Act, 1949. Accordingly, in terms of the provisions of Rule 9(2)(a)(ii)) of the 
Chartered Accountants (Procedure of Investigations of Professional and Other Misconduct and 
Conduct of Cases) RLles, 2007 the Prima Facie Opinion of the Director(Discipline) was placed 
before the Disciplinary Committee. The Disciplinary Committee on consideration of the same 

opined as under: 

"The Committee ori consideration of the same concurred with the reasons given against 
the charge (s) and thus, agreed with the prima facie opinion of the Director that the 
Respondent(s ) are Guilty of Professional Misconduct falling within the meaning of 
Clauses (7) and (8) of Part I of the Second Schedule to the Chartered Accountants Act 
1949 except for the reasoning as regard the charge raised in para 1.7 of the complaint 
and dealt in para 17.21 to 17.28 of the said Prima facie opinion. It was viewed that the. 
a/legation dealt in the said paras pertains to the matter which was the very basis of 
NSEL Scam. Moreover, the Committee decided that the requirement of AS-29 vis-a-vis 
disclosures made in the extant case needs to be further investigated taking into 
consideration the nature of contracts entered into and stock taken against them together 
with the byelaws governing them. The Committee accordingly did not agree with the 
views of Director (Discfpgn91 that ne-fiisc/osurcs were-required and hence decided to 
refer thc·saie/-C--harge for further enquiry." 

5.4 Accordingly, the Committee decided to proceed further under Chapter V of the Chartered 
Accountants (Procedure of Investigations of Professional and Other Misconduct and Conduct ot, 

')'' ~}.; 
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Case~) Rules, 2007. Thus, the Committee noted that out of 8 allegations in the Prima Facie 
Opini9n, the instant case had been referred for enquiry in respect of the following 7 charges: 

5-No. Charges . 

' 1. Wrong mentioning of Nature of Stock exchange 
'2. AS-9 not followed for warehouse receipts 
3. Deviation of amount from Settlement guarantee Fund 

.4. • Short lnsu~ance 
-.i-

'5. Lack cif proper intern.al controi procedures f\C>t ~ep6~_ed 
• •, • ,• ' . _-. •• •• S -••' •• ,.• :•,., . '. • f • • _' ·r . • • • •• ·• '" 

6. Non-'.disclosure _of,Q9r:itih,gent pa~ility and coinmjtrrie~ts. 
'7. A_s :p~r Auditor's Reportpoiiltno. XXI, the Respondents reported that. 

liP. ff,a,u_d On or by the Company is notice9 ~e~pit~ t~at r-JSEL has 

' ' 
.-., , P-i:tq~Jte~. in \p_ay.'!!~i)lt:;,to;i\i,,.inve~tors ,~nd .. ~l~o ,:eommod1ti135,wer,e;nQt 

pijysically available. -whiph resl,llted in . fraud perpetrated by tbe . 
• :·- - ,,:,J---_' ,, . '·- '.. ••. -;- ':c ••• '~ • ' • • • .. ·, ·:· ... ~--· - •. • • - '. • • ·-~ ,,. :- •• ':; 

Cqm-,:iany and gr6:;s _negligence· on. the ·part. of- the--auditor. -of,the. 
Company. ••• • • • , • • 

'·. . • '. J ' - . • . • ' • •, •, • • • - . • / • '.:' ,. ·_: .- ~; • , ,• . . 

5.5 The .C0n:Jmit:tee further ;noted ,tha:t the,Re_spon~ent(s) in,th~lr Written sµbi:flissi0ris d<:1ted 12th 

J,anua~ 2018 on th¢ Ptirfla facie.Qpinio_n with· respecUo the ,instant char,g¢ of .non,.qisclosure of 
outstan

1
ding contracts as contingent liability and cOmmttment pointed ·out that the matter should 

have been dealt in terms of the provisions of Rule 9(3) of the aforesaid Rules which provides as 
' under: 

"Where the Director in of the prirria facie opinion that the· member or the firm is not guilty 
of any misconduct either under the First Schedule or the Second Schedule, he shall place 

I 

the matter before the Board of Discipline, and the Board of Discipline-

(a) \ ..... 

(b) If it disagrees with such opinion of the Director, then it may either proceed under 
chapter IV of these rules, if the matter perlains to First Schedule, or refer the matter to the 
Committee. to proceed under Chapter V ·ot these Rules, if the matter perlains to the 
Seco.nd Schedule or both the Schedules or may advise the Director to furlher investigate 
the d/atter." 

5.6 In tlflis regard, the Committee noted that the (ersiwhile) Disciplinary Committee had agreed 
with the substantial/majority charges/allegations of the Director(Discipline) wherein guilty opinion 

____ :was:giveil-iii-the-P,irha Facle Op1mori.J!.11.d accordmgly~r<:iceei:le<Hi.Trtner under_Chapter V oUhe 
aforesai~-Rules:· while doin·g so, the not-guilty opinion oftfie l)irector (Disciplin-e) in respect of 
one of ttie allegation~ was not acceptedd( 

Mr. Arun Datl'pia -Vs- CA. Shrawan Bhagwati Jalan (M. No. 102102) and CA. Amit Kabra (M. No. Q94533) 
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5.7 The Committee ,noted that it is the case of the Respondent(s) that in respect of 'Not Guilty' 
charges, it was only,·the Boa:rd of Discipline which had the power to consider the same. However, 
the Committee was ,of the view that the Chartered Accountants Act 1949 and the Rules framed 
thereunder provide for the consideration of the Prima Facie Opinion in toto and not on piecemeal 
charge-wise basis. ; 

5.8 Further, there is sufficient documents/information available on record on the basis of which 
the Disciplinary Co:mmitte~ did. not accept the not-guilty opinion of the Director (Discipline) in 
respect of one of the allegations and proceeded further in-the matter. Detailed reasons, to this 
effect, were also pfovided tb the Respo~d~ilt(s) viae letter; dated 17th Noverriber 2917 when the 
decision of the -Oisdiplinary Committee on the Primai=acie Opinion of the Director(Discipline) was 
communicated to fttiem. Further, the ~espohdent(s) in their written submissions dated 12th 

.. • '; . ' /· .. ', . . •' ; . . ,. ·.. . ." ' . . ' •,·,.. . . . ., . . . ·~ ". 

January 2018 _on the Prima Facie Opinion also reiterated their re:sponse made vide their earlier 
Written· subi11ls'§ipri~;,datetlr14th";fanu~iy'.2fi'i3·:at"th~:·P'rihi~r:Pa'cie'.{:)pjnion·stage~in'iesf)ect of the 
said charge"vit'iii:h''ha-if.be~n duiy cons/dered'by the'CornfiiitteeFoefore .arriving ·af!its Findings in 
respect of the 'saidlci:iar~e :as refeirea fo ifr para' 30' of'·iisiFihdi11gs. ;' • • 

5. 9 Ttie Committee also rioted that th'e·case was • listed Jor h~aring ,0n -1~ occasions. During .the 
course Of ·fiftee'nfl-fahtl final lieating·•fi'~1&'6~ '1'5'ih ju1y 2ef2~{tti~;R?isponaern{s) ~ie,sp'ecifl'cahy 
askedl:iy ti-\e bo~inittee ;with re~p~d tb':mis 9hatge a·s to'wngfher •th~y have tieiri already 
discharged to which the counsel for the Respondent(s) answered in affirmative. The C6nimiitee 

I 

was of the view ttiat it is incumbent upon the parties to the case to bring c0rrect facts before the 
Committee and tt\~s, it was upon the Respondent(s) also to specifically bring to the notice of the 
Committee that th:e said charge had been referred for enquiry. 

5.9.1 The Committee also specifically informed the Respondent(s) during the said hearing that 
since one of thei} claim jh earlier hearing was that they had not been given natural justice as 
without asking them anything, the Opinion had bee11 given by the Director(Discipline), they were 
given the opportJnity to submit the document in their defence by the Committee which were.duly 
considered by th$ Committee. 

I 
5.10 Thus, the Committee was of the view that the Respondent(s) at a later stage is estopped 
from pleading. that due opportunity to defend their case was not provided to them and that no 
prejudice was caused to them. 

5.11 The Comrn'ittee was also of the view that apart from this charge, even otherwise also, the 
9c Respondent(s) tiad been held Guilty for various other charges of Professional misconduct in the 

.. ):> _ Jnstant case by the Committee. 
~ -- .. 

5.12 As regard the third issue, the Committee held that it has arrived at its Findings holding the 
Respondent(s) @uilty in respect of the charge alleged against them in Form 'I' only for which due . . M 
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opportunity to defend their case was provided to the Respondent(s) in 15 hearing(s) when the 
case was listed for enquiry before it 

5.13 As regards the fourth issue, the Committee noted that the Respondent(s) referred to a 
decision dated 14th March 2023 of the Hon'ble High Court of Delhi in Vijaykant Jagannath 
Kulkarni V.S. Disciplinary Committee, The ICAI and Ors. (W.P. (C) 1887 of 2023) as a basis 
of their request to defer the Committee's decision to pass Orders under Section 21 B(3) of the 
Chartered Accountants Act 1949. The Committee referred to the following contents of the said 
Order: -

"17. The Disciplinary Committee has at this stage passed ,an order holding the• 
Petitioner guilty.of professional misconduct. However/ the final ,decision as to what 
action need~ to .be taken against the Petitioner is yet to be detennined by the 

• :s E>is'ciplina,y,eommittee,- Untler•SeCtion ef8(5); •the"DiSCiplina,y,eo'tnrn1tt~e'is'to',afford· 
•• ,., •a .propenheaphg'to. the ·P(!titiOtler andonl!i mer~afterpiodJed·to•take 'ai::tiGm:· S&ch'an 

orderuriderSection 21S ;(5) is oleaffy.appeatable toihe Authority .... : .. c. ·.· . 

• 1-£3. _.: .. in the· unique -facts and cinJumstances off his case, .the fdllowf,ig di~ctiohs are 
· · iSSl.ie'd:- • : ·- • • • • • • · ·~- • · ·· 

• i) The Petitioner shall appear before the Disciplinary Committee and make his 
. submissions in respect ofthe action under Section 21B (5). 

ii) A fin<1J aider j,aised by the Dtsciplinary Committee shaJ/ be communicated to 
the Petition~f. • • • • 

iii) The· Petitibner would be entitled to approach the Appeliate Authr,rity under 
Section 22G ·troth in respect of the Otder dated 6th January, ·2023 ani:f "the final 
Order to be passed by the Discipiinary Com'!littee. For a period of eight .weeks, 
ttie final Order that may be passedwould noi be given effectto in order to 

• enable the Petitioner to approach the Appellate Authority liii{Jef Section 
22G.(emphas,s provided)" 

5.14 Thus, the Committee held that even the Hon'ble Delhi High Court has not estopped the 
1 • •. ' . 

Disciplinary Committee from continuing with its proceedings iri the case. on ttie ground under 
consideration before it:. Accordingly, the Committee was of the view that it is well within its right to 
consider. the case of the Respondent(s) for award of punishment. 

6. Thus, keeping in view the facts and circumstances of the case, material oh record including 
verb_~_ and written representation on the. Firidir,_gs, the Committee in respect of the following 

--~_c...,harge(s) was of jhe fo,llowingcView: _____ - ·- - - --·-

(a) First Charge: The Respondent(s) failed to bring on record documentary evidence to show that 
• ' 

the Company (NSEL) was a regulated entity and had taken any permission to do the business of 

.. • . .. . .... . - ~--

Mr. Arun Da1mia .Vs- CA Shrawan Bhagwati Jalan (M. No. 102102) and CA. Amit Kabra (M. No. 094533) 



• 

-

.:, 

·.:cf\ 
·~:,, 

::·' 

-· ~ '2.t' 
·.:. .• --,c;,,-

.. 
{Set up by an Act cf Par!iarnentj 

PR-25512013-OO/251 /2013/0C/675I2017 

spot exchange from any Government Authority / Agency. The Company was dealing with various 
persons, including stockbrokers, sub-brokers, Godown owners, bankers, and the general public, 
and taking margin money from them as well. Moreover, it was providing the service of spot 
exchange PAN India without involvement of any Government agency that can control the 
business activity of the Company to obtain robustness, safety and resilience in the activities 
conducted by them. The Respondent(s) gave the reference of notification issued by Department 
of Consumer Affaits (DCA) dated 6th February 2012 wherein Department of Consumer Affairs 
(DCA) appointed the Forward Markets Commission, Mumbai (FMC) as designated agency to 
which all information or returns relating to the trade shall be provided. Hence, Forward Markets 
Commission, Mu~bai (FMC) will. be the regulator for all future commodity exchanges in India. 
Thus, it shows th~t the Department of Consumer Affairs (DCA) is regulating the NSEL and the 
same is als_o in the knowledge of the Respondent(s) as they themselves have informed about the I . - - • . • - • - • . 

same. Also, the idate of issue· of said Notification is . before the date of signing of financial 
stateri'1ent,HbWe'fet; thei 'Resptiiident(s) ha\ietnot consia~red 'the same:· (lhe-miscoi\duct on the 
part ,of'ttie,Respordent(s) tias'been de-alt in detail,in Para •25:4·to Para 25.6.,of the findings dated 

. 7th February 202il with respec\'to the· first charge- page •42 to page 43 of'the Findings) 

(b) Secpnd .. 9h:arge:.f-s:1Ser.ttie .Guidar;iceNote.onAudit_oL\nventories, an auditor.is required to 
. -_. .. I· - • . ,-· . . . . ' .. • - ·. . ~· , - . - • . - ' . . . 

physically verify the inventory at .clientts place and should also obtain third party confirmations for 
Who,m the entity is holding significant amount of stock. However, in the. instant case, the 
Respondent(s) have not verified the stocks lying at client's place simply taking the excuse that 
the stock is of traird party. The Respondent(s) relied on the management representation that the 
parties Vl(ho_se s/ocks ar.e lying with N~EL has condupti,d their check and failed to provide any 
evidence-that whether they performed any counter·check on the said inventory .. (The misconduct 
on the part of ttje Resppndent(s) has been dealt in det_ail in Para 26.2 of the Findings dated 7th 
February 2024 with respect to the second charge- page 44 to page 46 of the Findings) 

(c) Third Char91,: From the bye laws of NSEL, the Committee noted that it was clear that there is 
a requirement ,for maintaining a settlement Guarantee Fund In respect of diffeient commodity • . I .. . . . • • .. 
segments of tlie Exchange for such purposes, as may be prescribed by the relevant Authority 
from time to time. Further, the amount of the deposit or contribution to be made by each member 
to the relevant Settlement Guarantee Fund is specified by the relevant Authority and the 
minimum amount in ·settlement Guarantee Fund should not be less than Rs. 1 crore which may 

• be increased .. However, the amount maintained in Settlement Guarantee Fund is less than the 
specified amount. The Company invested the amount of Rs. 360.60 crores (approx.) in loans and 
advances, procurement advances, etc. which is not allowed as per byelaws. Although, the 
Respondent(s) obtained the 100% confirmation from the parties to whom the advances were 
given but since it was against the provisions, hence it was the duty of the Respondent(s) to 
report the saitle in their-Audifrepert-,-(+he-rriisconduct on the part otJ.he Respondei:it(s)-has..been 

-----··--crealt in detail in Para 27.2 of the Findings dateif7th February 2024 with respect to ttie tti\rcl 
charge- pag¢ 47 to page 51 of the Findingsv 

. -
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(d) Fourth Charge: NSEL offered services like warehousing and collateral management services 
to market participants and market participants ?re doing transactions depending upon NSEL as 
they have confidence on them. The Committee further noted that NSEL has not taken insurance 
cover of the commodities lying at its warehouse amounting to Rs. 1000 crores to Rs. 1500 
crores. However, the dependency of market participants casts responsibility on NSEL to take 
care of the goods of its clients arid there should be an insurance cover upto a certain limit. On a 
combined reading of the requirement of para 11 of SA 315 with the defence provided by the 
Respondent(s), it is clear that the Respondent(s) have not spelt out whether any analysis of the 
business.risks was undertaken by tlie'tn and if ~o. their assessment of the same and its impact on 
the financial statement of the Company. (The misconduct on the part of the Respondent(s) has 
been· dealt in detail in Para 28,2 of the Findings dated 7th February 2024 with respect to the 
fourth charge-page 52 to,page 54 of the Findings) 

,-:; (e) ;Fifth eh'afge/The G:'6mmittee·noteeHhaHhe"sampte•size'Seletfed·by the':Respottdeht(s)were 
·_ -~not asperittte .reieJant 'stafidata :on,:aud_itirig, 11.lsci,Ahe,-sariiples Selected)tiy ti:iem:were·•neittiei-: 

repre'sei:itli_tive of'tne cnar1rctetj~tics,-01 wfro1e;po,pu1ation nof:-suf'ficier'it fo red dee tne'si;imj'ilin§ risk 
to -an aGceptl'lbly Iow,Ieve1: lhey-ifaile-cf-to :Point oot any discrepancies in "the financial :statements. 

• •eveh,afteHperusir,g :tne ;ir'iternal•aoiiiit repoi:t.-wherei_n valii:ius·'<!liscrepandes(i:arei;pointect•,oot.atitl 
issued a'cl~ah ·au9ft':reJi6h.--Lo6Kiti6•irltti"-lhe,frtegi11arities,ioint@a,,out::b'f'th1i';inte~i'lafAuaitor1a-na 
NS~L ·lnvesfors,Eor'ufri, tfie Conitfiittee ndtetl- tl'ia:t the.'Res'porlaefit(s}' selectiof':i,of:samplir Was 
not enough to·· cover the whole relevant population to point out any single discrepancies 
regarding the operations of the Company. 

I 
(f) It was noted that if the Resporident(s) had employed appropriate procedures to obtain 
reasonable assurances about the sufficiency and efficiency of internal control system in place, 
they would have come to know tliat internal control procedure/system was not commensurate 
with the size and nature of the business. Further, the Respondent(s) failed to obtain sufficient 
information necessary for expression of an opinion as per reporting requirement under Para 4 (iv) 
of Appendix-I of CARO, 2003. (The misconduct on the part of ihe Respondent(s) has been dealt 
in detail in Para 29.2. of the Findings dated 7th February 2024 with respect to the fifth charge-­
page 55 to page 59 of the Findings) 

. . 
(g) Sixth Charge: The Committee noted that as per byelaws of NSEL, if on an investigation the 

<l\ exchange concludes that any transactions executed are found to be in a fraudulent manner, the 
__;) relevant Authority of the exchange have absolute authority and discretion to withdraw itself as a 

legal counter party to'any transaction after giving an opportunity of being heard to all the parties 
affected by the decis,ion and NSEL is required to disclose as regards the value of contracts 

__ outstanding for which•the exchange s~allact as_~~g_al counter party and the transactions wt:i_ich 
-:-:::-=-:- • . __ may be ex§.lu.d_ed fron!i-the· purpcrs-es~ Howev1;,1.,_°jti$_ seen that -n_Q such disclosure isl'tlade:-Als-o~,-­

the Respondent(s) have not denied that the NSEL is not a counter party to the transactions h~ 

• . . 

-----------_-_-_-____ ------ c-:-.-----"---"-----:~===::..:. . . -- -· ~- - : -
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(h) The Committee further noted that Department of Consumer Affairs (DCA) in exercise of 
powers conferred to it under section 27 of the FCRA vide notification no. S. 0. 906(E) dated 5th 
June 2007 had exempted all forward contracts of one day duration for the sale and purchase of 
commodities traded on the NSEL, from operation of the provisions of the said Act. However, after 
analyzing the trade data received from NSEL, the Forward Markets Commission(FMC) identified 
issues relating to c0ntracts traded on NSEL and sought clarifications from NSEL on 22 February 
2012. The FMC requested the DCA to take necessary action regarding the above violations. 
DCA vide its letter dated 27 April 2012 directed NSEL to explain as to why action should not be 
initiated against them for violation of the-conditions of the notification dated 5th June 2007. 

(i) In response to ,the above, NSEL submitted a reply vide their letter dated .29 May, 2012 and 
after that DCA vide its letter dated 31st May, 2012, sought comments of the Commission on the 
NSEL letter dated, 29 May, 2012. Thus from the above ii is seen that some initial proceedings 
were :oh· ·'.gciing against ·NSEL • before the date ·•of,:,5igning' of -financial-:statemenls" 0by the· 
Respondent(sl i,e/ 21st May; 2012 which is impactin,g the,financial position 9f the Companyand 
has to be .shoWn as -contingentliaoility in financial statements as per paragraph .8.8.7 of the 
Guidance ·Note or) the revised Schedule VI. .However; the Respondent(s) did n·ot ~are to-disclose 
the· same -in. their audit , report- for ·the period despit~ .havlr-ig knowledg!:! of .the ,,same, (The 
mis:col1duct on th~ part of;thEl Respondent(s) has been ct~·a1t in detail in Para 30:3.of.the Findings 
dated 7th Februaty 2024 With tespectto the sixth charge,- page 60 to page ,63 of the Findings) 

U) Seventh Charge: On perusal of the DCA notification, the Committee observed that in early 
2012, the FMC was api;iointed as 'designated agency' to collect data from NSEL and protect 
investors' interest. On 27th April 2012, based on the data provided by the Forward Markets 
Commission (India), the Ministry of Consumer affairs issued a show cause notice to NSEL that ii 
was violating tl:ie conditions of 2007 exemptior:, like 'no short sale', 'no stock verification 
mechanism' and ' conducting trades beyond 11 .days'. The newspapers reports are treated as 
hearsay evidence, yet, looking into !_Ile fact that Show cause notice had been issued to NSEL as 
early" as in April 2012 and the audit report had been signed by the Respondent(s) on 21st May, 
2012 and the Respondent(s) have not brought on record any documentary evidence to show the 
checks carried out by them after the Balance Sheet date to counter such claims being made in 
the newspaper ,reports. Thus, there were sufficient reasons to raise suspicion in the mind of the 
Respondent(s) so as to thoroughly check/investigate into the affairs of NSEL before signing their 
report for the Financial Year 2011-12. However, the Respondent(s) relied on management's 
representation 'letter that no fraud is noticed and chose not to report in their Audit report about 
the on-going fraud. (The misconduct on the part of the Respondent(s) has been dealt in detail in 
Para 31.2 of the Findings dated 7th February 2024 with respect to the seventh charge- page 65 
to page 66 of the Findings) 

6.1 Accordingly, the Committee noted that in the extant case, the auditor has neither applied his 
professional judgment while giving his opinion on true and fair view of the financial statements of 
the Company nor complied with the requirements of the Standard on Auditing (SAs) including SA 

¥ 
____ _; ·------

Mr Arun Dalmia .Vs-CA. Shrawan Bhagwati Ja!an (M. No. 102102) and CA. Amit Kabra (M No 094533) 

--- --- II I 



'" .,._, 
.~.-~ ' ;i: 

~ :-,· -,-,: 
·., ~-:;5_;: 

.. ~ ~,,­
-~ .. .c..--

.. , .. .,,, .-. 
• ..r,_,tc-. 

PR-255/2013-DD/251 /2013/DC/675/2017 

240 wherein he must plan and perform his audit procedures to address the risk of material 
misstatement due to fraud as well as SA 500 which requires that the auditor should obtain 
sufficient appropriate evidence to able to draw reasonable conclusions on which the audit opinion 
is formed. 

6.2 Hence, professional misconduct on the part of the Respondent(s) is clearly established as 
spelt out in the Committee's Findings dated 7th February 2024 which is to be read in consonance 
with the instant Order being passed in the case. 

7. Accordingly, the Committee was of the view that ends of justice will be met if punishment is 
given to them in commensurate with their professional misconduct. 

. 8. Thus, the Committee .ordere·d that the name of Respondent(s} • i.e. CA; Shrawan 
t.;Bhagw~ti-,JaUin~(M;•iNo,·'10Z1Q2) '.ahd -<;;A,~_Amit-Ka1>ra-{N1'No,0$4533l ibe •removed ·-fr~m• -the 

C) Registe~c?f meml:i:ers :tor !! ti.etfo'd ,o"f·.Cr1{9fl~) ¥e_iir Which sJiaU runc.~iitiJ!'l'ently llliith the 
. punishment awardecl in -case m,. :PR/281/2013•00/273/2~13-DC/437/2016, 

sd/a 
(_ CA. RANJEET KUMAR AGARWAL) . . 

sd/-
(MRS. RANI S. NAIR,: IRS RETD.) 

GOVERNMENT NOMINEE 

sd/-
(CA. SANJA Y KUMAR AGARWAL) 

MEMBER 

PRESIDING OFFICER 

sd/-
(SHRI ARUN KUMAR; IAS RETD.) 

GOVERNMENT NOMINEE 

sd/-
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CONFIDENTIAL 
I 

D~SCIPLINARY COMMITTEE (BENCH II (2023-202411 

' 
(Constituteli under Sectlon::218 of ;the Charte[ed·A-c·countants ,Act 1949]--- · 

' I 

Findings unde~ Rule 18(1.7) of the Chartered Accountants (Procedure of 
Investigations of Professional and .Other Misconduct arid Conduct of Cases) 
Rules. 2007. 1 

File No.: [PR-25~/2013-DD/251/2013/DC/675/20171 
I 

In the matter of: 
I 

I ' ' • I , , 

Shr.i.Arun Dalmia, • . I 
Secr~~ry,NSE~ Investor Forum, 
Techriocraft House, 
A-25, ~IDC lndu$trial Area, 
Read No. 3, Opp! ESIC Hospital, • 
Andheri (East) , 
Mutnbai-400 093 '

1 

Versus 

CA. Sh_ rawan Bhagwati Jalan(M. No.102102) and 
I 

CA. AmitKabra (M. No. 094533), 
M/s S V Ghatalia\and Associates (FRN 103162W), 
14th Floor, The Ruby, • -. 
29, SenapatiBapat Marg, 
Dadar (West) 1 

Mumbai-400 028 1 

I . 
MEMBERS PRESENT: (In person) 

I 
' 

CA Ranjeet Kumar Agarwal, Presiding Officer 
. I I ·- '. •. 
Mrs. Rani Nair, I.R.S. (Retd.), Government Nominee 

I • . . 
Shri Arun Kumar1 tA.S. (Retd.), Government Nominee 

I • 
CA. Sanjay Kumar Agarwal, Member 
CA. Sr,idhar Mup~ala, Member 

I 
I 

DATE OF FINAL f,iEARING 
DATE OF DECISION TAKEN 

' 
I 
I 

25.07.2023 
25.08.2023 

...... complainant 

...•.. Respondents 

4 1

1 
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. PARTIES PRESENk DURl~G FINAL HEARING 
. I • 

I 
Complainant : Not Present 

I 

(PR-255/2013-DD/251I201~IDC/675I2017] 

- --~R_ •• espondents : ~AStuawani3hagwati Jalan-('fhrou@h Video Cornferencing Mode) 
. I . 

I . 
: jCA Amit Kabra (Through Video Conferencing Mode) 

counsel for ResJondents: CA Ajay Bahl along with his assistant CA Ayush 
• i' (Both through Video Conferencing Mode) 

i 
I . . I 

BACKGROUND OF THE CASE 

I 

1. • The brief bJckgrourd of the case is that the Respondents wereJhe statutory . 

auditors of+ationa{ Spot Exchange Limited (NSEL)forthe three financiaryears 

ended Mar9h 31, 2010, March 31, 2011 and March 31, 2012. ShriArun Dalmia, 

Secretary bf NSEL Investors Forum has filed a complaint against the 
I . 

Rei;poncie11ii; on ground of professional misconduct/negligence in respect of 

reporting id financial statements ofNSEL for the period ending 31 st March, 2012 
I . . . . - -. . 

which resulted • in a fraud of Rs. 5500 crores to the investors as alleged in the • 

complaint./ · • • · · · . · · · . -. •. 
I 
! 

It is noted rhat the statutory auditor of NSEL were as under: 

I 
l_!l~_~ial Yea_r atuto!'Y Auditor 

11-112 
I 

s S V Ghatalia and Associates 

12-13 s Mukesh P. Shah and Co. 
I ... 
I 
I 

* M/s Miikesh P. Shah and Co were the internal auditors of NSEL for FY I ; - . 
2011-12/and h~d become statutory auditor in FY 2012-13. It is noted that on 

21st September 2013, M/s Mukesh P. Shah and Co withdrew their audit 
i 

report for FY 2012-13 
. / • 

h
. I 
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I . 
CHARGES IN BRIEF: -

i 
I ....... 

2. l he Complainant vide'his complaint dated 5th October, 2013 levied the following 

a legations againsnt-ie Respondents: 

~ ;.No. Allegations . 

I 
i 1. 

12. 
.i 

j5. 
I • 

r 

' 6. 
! 

r 
I 

' 

I· 
I 
l 
I 

Wrong mentioning of Nature of Stock 

exchange 
' 

AS-9 not followed for warehouse receipts 
' 

Deviation of · amount from Settlement 

gua'.rantee Fund 

· . Shdrt Insurance 

Lack of proper internal confrot procedures not 

rep9rted ! 

Failed to disclose the details in financial 
I 

statements as per AS-18 

Nori~ disclosure of Contingent Liability . and 

commitments 

As per Auditor's Report P,0int no. XXt, the 
.. 

Respoiiderits reported that rio fraud on or by 

the -:company is noticed d~spite that -NSEL . 
• I • . • . •.• i' - . . . 

. has 1defaulted, in .paymenLto,.its .investors.and . 

also commodities were, not phy~ically 

available which • resulted in fraud perpetrated 

by the Company and gross negligence· on the 
' . 

part:ofthe auditor of the Coi_npany. 

Prima Facie View of 

.Director (Discipline) 

Held Guilty 

Held Guilty 

•• Held Guilty 

·Held Guilty 

Held Guilty 

Held Not Guilty ' 

Held Not Guilty* • 

• Held Guilty 

*lihe Committee at. the time of consideration of Prima Facie Opinion 

dcbcided to rJfer the said allegation for f~rther enquiry . . I I . 

I ! ' • • 
3. The Respondents at the stage of PFO had inter-alia submitted as under: 

' ' 
a. 'The Resp6ndents were the statutory auditors of NSEL as of and for the three 

I I 
,financial years ended March 31, 2010, March 31, 2011 and March 31, 2012. 

Shri ArLn Dalmia, S~cretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan \M.No -102102) 
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b. That the allegations made by the complainants were not maintainable due to 

applicabilitylof one or more of the following reasons: 

i. 

ii. 

iii. 

iv. 

V. 

vi. 

vii. 

Outside the purview of Respondents engagement 
I -

Bey/ond the specific duties which auditors have to perform 

Based on hearsay and unsubstantiated reports • • 

BaJed on erroneous understanding of the role of statutory auditors 

Cl~arly indicative of non-understanding of .the technicalities and 

sp$cific responsibilities of a statutory auditor relating to Accountfng 
' 

Standards and Auditing. Standards . 
. I 

Ba:sed on wrong interpretation of the information and background of 

th~ issues involved. • • . 

Ai/ned • at eliciting more information by raising issues those are by 

th~mselves baseless and devoid of appropriate evidence 

viii. stated without a detailed reading and understanding. of the· provisions 

c?ntained in the Bye laws of NSEL 

c. The statements by any person or any witness adverse to our interest 

particula~ly, those made· after the Respondents last audit period ending March . I . . . 
31, 201i, could not be relied upon without affordirlg .the Respondents an 

opporturtityto cross examine such third party or witness on whose statement 

reliance I is being sought to be placed .. Even otherwise, the statement of Mr. 

Anjani $inha (Ex-CEO of NSEL} could not be read and relied upon. in the 

context/of the responsibility of the auditors as there was no mention of the 

same in such a statement. 
I 

d. In judgjng whether the Respondents exercised reasonable care and skill as 

expect~d from an audit<Jr, it will not be correct to proceed on matters which 

have transpired subsequent to the Respondents engagement as statutory 
' • 

auditors. On the contrary, such a test of reasonable care and skill must be 
- I 

made . keeping in mind the situation and information available with the 
I 

Respqndents at the time the Respondents audited the accounts. In relying 
' I . • 

upon statements made by the management, the Respondents firm as auditors 

of N$EL exercised reasonable care and· skill in all auditing procedures as 

Shri Arun Daimia, Secretary, NSH, Mumbai vs CA Shrawan Bhagwatl Jalan {M.No -102102) 
and CA Amit Kabra (M.No.-094533) Page 4 of 67 
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there were no apparent reasons to doubt the veracity of the representations 

made to lthe Respondents firrn by the marn~gement at that time: 

I 

'·\ .. '• . . 

3.1 iResponse to Allegation 1- Wrong mentioning of Nature of Stock Exchange 

!a. Nation61 Spot Exchange ltd. was incorporated on May 18, 2005 as a public 
' 

I 
limitedi company with Financial Technologies India Limited ("FTIL") holding 

99:99% of the share capital and National Agricultural Cooperative Marketing 
. i .. · .. ·.· .... ··. .. . . . . . . . . ... 

Feder<\ltion of India Limited ("NAFED") holding 100 shares (i.e. 0;01 % of the 

share capital), NSEL is an eiectronic spot trading platform for commodities. 

'b. Pursuant to the Gazette Notification dated June 5, 2007 issued by the 

Minist~ of Consumer Affairs, Food and Public Distribution; Government of 

le. 

I 

' 
India (,"DCA") Central Government exempted all forwards contracts of one 

day duration for the sale and purchase of commodities traded on· NSEL from 

"' operation of the provision of Forward Contracts (Regulation) Act 1952 

(''FCRi,6-") subject to certain conditions. 

NSEL obtained licenses from State Governments of Maharashtra, 

Karnataka, Gujarat, Madhya Pradesh, Orissa and Rajasthan as marketing of 

notifi~ •• agricultural produce requires • approval from Directorate of 
I • . . - - . • 

, Agricu'ltural Marketing of respective State Government ("DAMSC"). 

j d_ Based on above, it can be noted that NSEL was organized as a spot 

' exchahge having received approvals from DCA and OAMSCs to allow its 
I 

meriil)ers for spot trading in commodities. For the fiscal years ended March 

31, 2010 and 2011, it is stated in the notes to the financial statements that 

NSELlis a self•regulated exchange. 
I I 
, e. The ~orward Markets Commission ("FMC") is a regulatory authority set up 

by the Government of India in accordance with the provisions of section 3 
I . . . 

(1) o, the FCRA to regulate and control the commodity futures market. 

Similarly, Securities and Exchange Board of India (SEBI), .under its 
I 

regulations Securities Contracts (Regulation) (Stock Exchanges and 
I 

Clearing Corporations) Regulations, 2012 regulates stock exchanges in 

India. 

Shr! Arun Dalm/a, Secretary, NSEl, Mumbai vs CA Shrawan Bhagwati Jalan {M.No -102102) 
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f. As stated ~arlier, ·the notes to financial statements for the years ended 

March 31, 2010 and March 31, 2011 stated that NSEL was a self-regulated 

--~----e_x_c_h_ange. Felt-regulation means setting up of its own rules and regulations _____ _ 

by an-eRtity iR order for it to ruR its business activities. 

g. In order t~ facilitate tradiRg iR commodities by its members, NSEL had 

launched Jarious :coRtracts OR its platform. These coRtracts prescribed in 

detail, the ~rocedures relatiRg to trading, quality and assayiRg requiremeRts, 
. . ;-- :_ •. 

I - - ,, - . 
delivery a1d funds pay-in/pay-out etc. All these coRtracts are also available 

iR the publ
1

ic domfiR, aRd are therefore available for readiRg by members of 

NSEL an1 noR-rnembers alike (iRcludiRg clieRts .of members}, The audit 

· committee and the Board of Directors met to • review the operatiRg 

performa1ce of , NSEL. .Hence; NSEL maRagement iR its financial 

statements for the years.ended March 31, 2010 and 2011 had stated that 

NSEl,.. w,s "selffegulated". ~hese e~planations wE!re .provided .. to ... us by 

manage"]ent, to,support their conclusion that NSEL was a "selfsregulated 

h '". exc ange • .. · . •.. . . . 

h.. Gazette foti,ficatjon otJu~e 5, 2_007 gav.e powers to.the D~Ato designate 

any otheI agencytorece1ve au mformation or retumsrelatmg to trade. By 

virtue of pazett~notification of February 6, 2012,. DCA exercised .this power 
I -• • 

and desif 11atedtthe FMC to receive all information or returns relating. to 

trade. ,FMC is the regulator for all future commodity exchanges.in India. 
i ( . • 
I . 1 . • 

Thus; for the Y!lar ended March 31, 2012 NSEL had changed from the 

. i;;tatui. ofa self{regulated exch~nge to regulated under FMC. Accordingly, 

NSEL wks self-regulated until the February 6, 2012 notification at which time 
I c 

ilbe""T rag,la!ed by FMC. . . 

3.2 Response to Allegation 2- AS-9 not followed for warehouse receipts 

The Respondents while rebutting the charge mentioned that out of the income of 
I 

Rs.11.46 c~ores, the warehouse· receipt transfer ("WRT") charges income 
I • 

consists of Rs. 8.48 crores and the warehouse income consist of Rs.2.98 crores. 
' 

1 Shri A.run DalmiJ, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jaian (M.No -102102) 
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I Further thJy have performed audit procedures to address recognition of income, 

iwhich inclJded the following: •• 
I 

-------+'a...,_._· ()_btair ed on a samp_le basis. various contracts launched by NSl;_L an=d~----

applicability ofWRT and warehouse income. 

b. Performed a review. on a sample basis, of underlying supporting 

docur:rentation viz., tor the purpose of recording WRT and warehousing 
• I mcome. 

C. Obtaihect a schedule of WRT and warehousing income from management 
' 

- • ••• and re-calculated such income on the basis of rates given in the contracts . 
I 

d. • Perfo'rrned an overall analytical review ofWRT income 

3.3 Resbonse,to A~legation 3cDeviation of amountfrom SettlementGuaranfee Fund 

a. Thal: notes to accounts Note 39 of financial statements of:FY .2011-12 

does not refer to Settlement Guarantee Fund ("SGF') but instead, to the 
' I Settlement Fund ("SF"). 

I 

• b. As 1t March 31, 2012, the Company had the following aggregate balances 

rep~rted in the ·financial statements· RS.360:60 crores of balance in the 

settlernent fund, comprising Rs.328.93 crores of cash margin balance, and 
,_ I _,:,._ . 

Rs.31.67 crores of margin received from members in the f9rrn of fixed . 

deposits and guarantees, included in Note 10, and referred to iil Note 39 

to ti,e financial statements for the year ended March 31(.2012 and (d) 
I . • . . . . . .. •.. . . .. . . . . . . . 

• Rs.0,65 cror.es of balance in Settlement Guarantee Fund, included in Note 
I . 

10 and referred to in Note 35, to the financial statements for the year 

• end:ed March 3t, 2012. • 

c. SGF is created by way of allocation of a portion of margin amounts 

coll~cted from members. The Bye-Laws clause 12.5 specifically prescribes 

mai,ner in which the SGF can be invested. As per clause 12.5, Funds in 

the Settlement Guarantee Fund may be invested in such approved 

securities and/or other avenues of investments, as may be provided for by 

thelBoard in the relevant Business Rules and Regulations in force from 

timi, to time". 

Shri Arun Daf~1ia, Secretary, NSEL. Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) 
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The Respb[ ndents noted that there was no predefined inve.stment policy 

enshrined in NSEL's Bye-Laws and Rules. In the absence of any such ' 
I ' 

~----s~p~e_c-'-'-ifi=c_,,· guideline~ on investment of margin balance, as at March 31, 2012 

NSEL haJ invested cash margin balance in mutual fund of Rs .. 161.73 

crores, lorns to ;subsidiary Rs. 55 crores, procurement advance of Rs. 

94.85 cro_res (total procurement advance of Rs. 136 crores), and Rs. 18 

crores in pash and bank balances and earned a total income of Rs. 21.62 

crores in the financial year 2011-12, from such investments. 

From the[ above, it can be seen that approx. 50% of the. margin balance 

has beerl deployed- in liquid mutual fund and the balance in temporary 
I _. • . 

loans an~ advance to generate income. It is important to note that the 
I • . 

Company had. generated income by investing these funds, . and not kept 
them idlJ. • - • • 

3.4 Responseto ~llegatio'n 4- Short Insurance 

a. Tha_t the management is running the business, and different group of .. , 

individua,s haveidifferent strategies to run th¢ir business activities. It is up 

-to the m~nagem~nqo.see how mu_chrisk they are wiUing,to.taketo operate 

a business. lt!is not the responsibility of the statutory auditors of a 

. Corn pan~,_ inth~ context of.their audit of the financial statements, to report 

or com~ent on; the businesi, strategies of the Company. Therefore, the 
• I C , •• , , 

statutoi auditors are not expe1/ted to and cannot, comment on business 

strategies ofa Company. . . . 

b. That th~ comp.!ainants stated that "ft seems serious deficiency of under 

insuranJe, causing the serious risk to the Exchange as well as Investors". • 

This suggests that it is complainant's. view that NSEL should have taken 

100% riisk coverage of_ the commodities lying in the warehouse. The 
I 

allegati¢n itsel\ suggests that the complainants are not sure about it and 

hence ras use~ the word "it seems". Even if it is the complainant's view, it 

is merely a presumption and is not supported by any evidence. • 
I 
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I 
• I I 
3.5 Response • to Allegation 5- Lack of proper internal control procedures not 

• I 
1
reported I •·· 
,That they have performed the following procedures to check whether there is 

'proper intetnal control system: 
I 

a. 

b. 

Obtained delivery marking report ("DMR) for a large member for the year 
I . . 

ended March 31, 2012. 
I . 

Randomly selected 50 invoices (over a period of 5 days) for trades done 
I· - -·- . .. . ... - - . 

by a large member and quality control cum warehouse inward receipt. 
I 

C. For Jbove invoices and DMR, traced entries into members' obligation and 

fund ~ettlement into the bank statements; 
I . 
' 

d. Seledted 22 days and traced entries into bank and bank statements for 
I . 

settlement of transactions for a large members transactions; 
. I • • . , . 

e. Selected entries from top 5 members' margin accounts and traced entries 
I . 

into'.thebank statements. • 

f. TraJ.d subsequent movement in initial • margin .accounts for top ..• 5 ! • 
memrers and verified that margin accounts are not used for settlement of 

trades; . . · • ·.. . 

g. . Per;fo'rmed cin a random basis, testing for a few samples, subsequent to 

· . · settle~ents of trades; · • • • , 

h. Confi'.rmation from the Agricultural Produce Market CommittE':l~ ("APMC"), 

.•• Kadi !stating that ,contracts are deliverybased contracts . I 
i. • Obtained direct confirmation for margin balance fortop members; 

j. 

k. 
' 

Obtai'ned direct confirmation for sell/purchase volume, transaction and 

delivJry charges paid by a large member. • ··. • · 

NSELl provided a· written· representation to Respondents's firm that stock 

lying I at NSEL warehouse at March 31, 2012 were confirmed / 

acknowledged by members. 

I 

3.6 Response to Allegation 6- Failed to disclose the details in financial statements 
. I . ·. 
as per AS-18 (RelatedParty Transactions) 
, I 

a. Notes 28 and 29 (including Annexure B) to the financial statements for the 

year ~nded March 31, 2012, deal with related party disclosures. As is 

Shri A.tun Dalmia', Secretary, NSH, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) 
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evident trdm the disclosures made in the financial statements, these cover 

the following aspects: 
I 

i. the name ofthe transacting related party; 

ii. 

iii. 

iv. 

V. 

VI. 

a description of the relationship between the parties; 

a description of the nature of transaction; 

volume of transactions either as an amount or as an· appropriate 

propprtion; 
I . 

the amounts or appropriate proportions of outstanding items 

peraining to related parties at the balance sheet date and provisions 

for' doubtful debts due from su,ch parties at that date; and 

a17iJounts written off or writtenbackin the period in respec,t of debts 

di.ie from or to related parties • 

b. That th~ allegation is extremely generic, and does not specify what other 

elemen' of the related party transactions. is necessary for an 

underst~nding ofthe financial statements that has not been disclosed. 

c. Based pn the information and explanations provided to the Respondents, 
I . 

by the Company during. the course of out audit, there was no other 

eleme~t ofJhe {elated party tr.1n5actions necessary for an understanding 

of the financial statements. tn view of the foregoing, it is the Respondents· 

submi~sion that the Respondents have carried out the procedures 

required to be perfprmed under. auditing standarcls generally accepted in 

India; lin. relation to related party disclosures. Accordingly, we find the 

allegation, that "This. also reflects that the financial statements of the 

comp~ny do not reflect true and fair view of the affairs of the company as 

at balance sheet date as required uls 209 and 211 (3C) of the Companies I ·. . ·. ·. 
Act, 11956." to be completely unfounded. 

I 

3.7 Response • to Allegation 7- Non disclosure of Contingent Liability and 

commitmemts 

a. The Respondents drew attention to the following extract of Clauses 3.7, 

5.1i7, 5.21 and 5.26 and 7.9, 9.6, 12.14 from the Bye Laws of NSEL 

Based on combined reading of all of above Clauses, it can be noted that: 

Shri Arun Dalm,1a, Secretary, NSEi., Mumbai vs CA Shrawan Bhagwati Jaian {M.No -102102) 
and CA Amit Kabra {M.No.-094533) Page 10 of 67 



... 
-
-

-

IPR-25512013-DD/251 /2013/DC/675/2017) 

i. Exchange members are full responsible for closing out trade 

transactions ar,id ,sh11II indemnify'.NSEL for any losses that are 

incurred on account of non-settlement or non-closure • of 

transaction. 

ii. ' NSEL does not guarantee the financial obligations of a defaulting 

clearing member to other members, who are doing clearing and 

settlement through them. 

iii. • NSEL does not guarantee financial obligation of any defaulting 

member or any other member or the delivery, the title, 

, genuineness, quality or validity of any goods etc. 

iv. NSEUs liability iSlimited tobalance lying in settlementguarantee 

fund .. 

b. ThJ Respondents-also highlighted para no.8.8.7 Of the Guidance Note 

on ithe revised Schedule VI. The Respondents also highlighted the 

folk~wing: 
I 

I 

i. as represented to the Respondents during the course of his 

audits, there was no claim against the Company that was not 

acknowledged as debt, except to the extent, if any, disclosed in 

the financial statements. 

ii.""· NSEL's eventwal liability Is only to the extent of balahce lying in_ 

SGF Which • was disclosed in the notes to the financial 

statements. 

iii. Having regard to the previous explanations, there are no other 

• monies for which the Company is contingently liable . 

.. iv. The transa.ctions on the Exchange are not in relation to contracts 

on capital account 

V. 

vi. 

The transactions on the Exchange are not in relation to uncalled 

liability on shares or partly paid .invests; and 

Having regard to the previous explanations, there are no 

• commitments involved: 

Accordingly, the question of disclosure either as a contingency or a commitment 
1

does not Jrise. Further no other exchange discloses total open positions as a 

I 

ShrilArun Dalmi~, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwatl Jalan {M.No -102102) 
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"Contingent Liafuility" in their financial statements. Since nothing is specified in 

GMP on such matters, generally accepted practices of other entities operating 

in the same indilistry become accepted accounting and disclosure practices. 
I 

3.8 Response to. Allegation 8" Reported that .no fraud on or by the Company is 

noticed despite that NSEL has defaulted in payment to its investors and also 

commodities were not physically available which resulted in fraud 
. I .. . .. . - - - -

a. The Respondents wishes to submit that the allegation appeared to be 

based on facts known on or after August, 2013, which was well after the 

Respondents auc:lit report dated May 2012. The Respondents can only be 

expected to consider events.upto the date of the Respondents's auditor's 

report, under SA~560 -"Subsequent Events" 

b. The Re$pondents drew .attention to Paragraph 4 (xxi) of CARO which 

• required! the auditor to report on 

"Whether any fraud on or by the Company has been noticed or reported 

during -the year. If yes, the nature and the amount involved is to be 

• indicated". 

In this connection, the Respondents drew reference to paragraph 77(a) of 

the Statement on the Companies (Auditor's Report) Order 2003, issued 

by thei ICAI, which stated 

'The s,cope of auditor's inquiry under this clause is restricted to frauds, 

notic~d or reported' during the year. The use of the words "noticed or 

reporrted" indicates that the management of the company should 

have the know/edg.e about the frauds", (emphasis supplied) on the 

Company or by the Company that have occurred during the period 

cove~ed by the Auditor's report." 

During the course of the Respondents audit based on his audit procedure 

and also based on the information, explanations and representations 

Shri Arnn Oalmia, Secretary, NSH, Mumbai vs CA Shrawan Bhagwati Jalan !M.No -102.102} 
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prov1ided to the Respondents by management of NSEL, there were no 

frauds noticed or reported during the year,.Accordingly, the Respondents 

had .reJ)orted as such in hisauditor's report referred to above. 
I 

Witt/ respect to commodities not being physically available, it is important 

to uhderstand the auditor's responsibility towards such physical stock. 

NSEL is an exchange platform and is not the owner of physical stock. 

These stocks are not part of the balance sheet of NSEL. The physical 
I . . • 

stock is owned by trading members. Further there is no specific duty is 

cast'. upon the aud_itors under any of the guidance notes, orders, etc. 

issued by the ICAI and the only remaining duty cast upon the auditors is 

that of exercising reasonable skill and care, in discharging their functions 
I 

as an auditor. The Respondents ·performed various procedures to review 

settl~ment of transactions and based on that there is no need to perform 

a physical verification of stock ofthird. parties lying with NSEL. 

4. The Director (Discipline) had, in his Prima Facie Opinion dated 10th April, 2017 

with resped,t to first allegation noted that that the Respondents has brought on 

• record the :copy of the Gazette notification dated 6th Feb 2012, to show that it 

was a regtllated exchange. On perusal of the media reports, it was observed 

··thatin early 2012 the FMC was appointed as 'designated agency' tcf·collect data 

from NSEL! and protect investors' interest. On 27 April 2012, based on the data 

provided by the Forward Markets Commission (lndia)I the Ministry of Consumer 

affairs issued a show cause notice to NSEL that it was violating the.·conditions of 
I 

2007 exerr1ption like 'no short sale', 'no stock verification mechanism' and ' 

conductingltrades beyond 11 days'. So from early 2012c July 2013, the FMC 

knew about fraudulent NTSD (Non-Transferable Specific Delivery) contracts 

rampantly ~eing conducted without registration under section 14A-14B of FCRA 

but for reaJons unknown did not act. NSEL kept operating outside the realms of 

law and in March 2012, it notched up a Rs. 45,500 crore (about 7.5 Billion USO) 
I 

turnover, the highest ever monthly average. 
I 
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4.1 The Director (Discipline) further noted that although, the newspapers reports 

were treated as hearsay evidence, yet, looking into the fact that Show cause 

notice had been issued-to NSEL as early as in April 2012 and the audit report 

had been signed by the Respondents on 21 st May 2012 and the Respondents 

had not brought on record any documentary evidence to show the checks 

carried out by them after the Balance Sheet date to counter such claims being 

made in the n~wspaper reports. Thus,. there were sufficient reasons to raise 

suspicion in the mind of the Respondents.so as to thoroughly check/investigate 

into the affairs! of NSEL before signing thc.ir report for the Financial Year 2011-

·12. In view of the above, the Respondents Were held prima facie Guilty for 

the professional misconduct falling within the meaning of Items (7) and (8) of 

Part I of Second Schedule to the Chartered Accountants Act; 1949. ' • . ' . 

4.2 With respeclto sec.ond allegation observed that in effect, third party inventories 

were held by NSEL. It is further noted that the Guidance Note on Audit of 

inventories provides as under: 

"II] canying.qut an audit of inventories, the auditor is particularly concerned with 
obtaining Jufficient appropriate audit evidences. to corroborate the 
management's assertions regarding the following: 

' 

Existence - that all recorded inventories exist 13s at the yearcend 

Ownership ' that ?II inventorjes QWnf?d lJy tile entity are recorded and that all 
recorded inv:entories are owned by the entity 

Valuation - that the stated basis of valuation of inventories is appropriate and 
properly applied, and that the condition of inventories is·. recognized in their 
valuation. 

The auditor should also obtain confirmation from such third parties for whom the 

entity is ho/ding significant amount of stocks." 

However, the Respondents in their defence were silent about the same. He had 

not clearly spelt out what audit steps had been carried out by him to ensure the 

S"hri Arun Dalmia, Secretary, NSEl, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) 
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correctness of the inventory including whether any third party confirmations was 

sought. Thus, the Respondents. were. held, ,prima facie Guilty for the 

professional misconduct falling within the rneaninl!I of Items (7) and. (8) of Part I 

of Second Schedule to the Chartered Accountants Ad, 1949. 

4.3 Wrth respect to third allegation, it was observed that Note no. 39 to the 

financial statements refers to the SettlElment Guarantee Fund and the same . 

were shown as other liability in the financial statement -of the Company for the 

F.Y. 2011-12 and had been recognized in accordance with the bye laws of the 

Company. The Respondents had drawn attention to Note no. 10 of the financial 

statements. On perusal • of the same along with breakup given· by the 

Respondents in their Written Statement, it was observed t.hat the breakup given , 

by' the Respondents were 'not disclosed in the Financial Statement despite the 

fa£~ the amount of the fund was. 360;60 crores. This beirig a material amount ;;,· 

·~ was required to have been disclosed separately. Further, this amo'unt was not 

traceable from Balance Sheet. It was observed that in the .bye laws ofNSEL 

there is no requirement of Settlement Fund, Further, the Respondents in his 

' written st~tement also· admitted that there was no specific guideline on 

:ii. inSestment of margin balance i.e. there was no policy of NSEL for iJyestment of 
·~ . • 1 ~r • 

margin money and thus, the policy adopted by the Company should have been 

•• specifically brought out in .the Notes· to Accounts to convey a better picture as 

regards the basis on Which the margin money ·was being invested It was al.so 
' . . . -

prought on record that· although the Complainant had used the terminology 

Settlement.Guarantee Fund with respect to the amount of Rs. 360.60 crores. It 

was actual
1

1y Settlement Fund as referred. to in the financial statements. Thus, 

the matter, needs to be enquired into further with respect to this charge and 

accordingly, the Respondents were held prima facie Guilty for the 
I . 

profession~! misconduct falling within the meaning of Items (7) and (8) of Part I 

• of Second ~chedule to the Chartered Accountants Act, 1949. 

4.4 With respect to fourth allegation, it is observed that that NSEL offered trading 
I 

in various agricultural, metals and industrial commodities through its platform. It 
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offered customized procurement solutions to government agencies· and private 

Companies. It also offered services like warehousing and collateral management 

services to market participants. Thus, the liabilities attached to ownership . 
----- ---------

continued to be with the buyer/seller of commodities On a combined reading of 

the requirement of para 11 of SA 315 with the defence provided by the 

Respondents, it is clear that the Respondents have not spelt out whether any 

analysis of the business risks was undertaken by him and if so, his assessment 

of the same and its impact on the financial statement of the Company. Thus, the 

Resp<>ndents were held prima facie Guilty for the professional misconduct 

falling within the meaning of Items (7) and (8) of Part I of Second Schedule to 

the Chartered Accountants Act, 1949. 

4.5 With respect to fifth allegation, it was noted that Paragraph 4(iv) of CARO 

requires the auditor to report on the following matter: 

"ls there an adequate internal control system commensurate with the size of the 

company and the nature of its business, for the purchase ofjnventory .and fixed 

assets and for the sale of goods and services. Whether there is a continuing 

failure to correct major weaknesses in internal control system" 

However it was seen that the Respondents had not brought on record the audit 

procedures performed by them on the work of . the internal auditor. The 

Respondents had merely commented that.· the internal auditors would • have 

tested the relevant processes. In this regard, it was further held that the external 

• auditor had the sole responsibility for the expression of the audit opinion and that 

his responsibility was not reduced by the external auditor's use of the work of the 

internal auditors. Thus, it was held that appropriate procedures were not 

employed by him to obtain reasonable assurance as regards the sufficiency and 

efficiency of the internal control system. Thus, the Respondents were held 

··Prima facie Guilty for the professional misconduct falling within the meaning of 

Items (7) and (8) of Part I of Second Schedule to the Chartered Accountants Act, 

1949. 
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I 

4.6 With respe~ to sixth allegation, it is noted thatunder Note no. 29 and 30 of the 

~nancial statements of the company for the. year ended 31 st March 2012 

following irlfom,ation is provided: 

~9. Related parties 
' ' 
'Names of related parties where control exists irrespective of whether 
!transactions have occurred or not: • 

Notes of filjancial_ statements for the year 2011-12 
Holding Company: - Financial Technologies (India) Umited 

• ;Subsidiary .Cpmparw: • Indian .Bull/on Market AssoCl{Jtlon Umlted 
. ' . . . . . . 

Names of other relatedparlies with ·whom transactions have taken place during 

:the year • 

Fellow Subsidiaries:~ 

·1 Atom Technologies Uthited '(Atdm) .. 

2 NationalBulk Ht:ind.Jjng .Cotj)qrafion .UIJfitf;ld (N~HC) 
3 Tiqkerpl1;m( l.i111ited (Tipkerplar1t) ,•· .-

_4 Financial Techn_qfogies Co_mmunic_t1fions Limited_ (FTCL) 
5 Creait MaiketSeivices Uinited (CMSL) 
5-. Riskiaft Consuttifig ,Umited(RiskraftJ • 

. 

; I Ass"ciE!te I . MultiCoi/'lmodity &ch~nge of1fldia Limited (MCX) • 

!Key Manafiement Personnel 

Jignesh Shah Director 
Anjani Sinha Chief Executive Officer and Managing Director 

30. Trans~ctions with Related Party- Refer Annexure B 
' 

Thus,.the aforesaid infom,ation covers the requirements of the.AS 18. Also, the 

:Complaindnt had not brought on record any information which should have been 

:provided i~ terms of Pt (v) (any other elements of the related party transactions 
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necessary for an understanding of the financial statements) as per requirements 

of AS-18. Thus, the aforesaid charge fails against the Respondents and was 

held Not Guilty for the professional misconduct falling within the meaning of 
------

Items (7) and (8) of Part I of Second Schedule to the Chartered Accountants Act, 

1949. 

4.7 With respect t6 seventh allegation, the Director (Discipline) having regard to 

the byelaws of the exchange, requirements of AS 29 (Provisions, Contingent 
' Liabilities and Contingent Assets) and the revised Schedule VI, opined that no 

disclosure as regards the value of the contracts outstanding>for which exchange 
• 1· _', :, ' . , ·, • . ,_: ,'.,. . .. ··., .. · ,= 

is counter party and the value of stock held by the exchange iti the warehouse 

against the ceunter party liability is required. Thus, the aforesaid charge fails . . . ' . . ' 

against the Respondents and was held Not Guilty for the professional 

misconduct falling within the meaning of Items (7) and (8) of Part I of Second 

Schedule to the Chartered Accountants Act, 1949. 

' Committee's' view on .the sev.enth. allegation: However at the time of 

consideration of Prima .Facie • Opinion, the Committee is. of the view that the 

allegation dealt in ihe above mentioned para is very basis· of NSEL Scam. 

Moreover, ttie Committee decided that the requirement of AS-29 vis-a-vis 

disclosures.made.in the extent case needs.to be:further investigated taking. into 

consideration the nature of contracts entered into and stock taken against them 

together with' the bye"laws governing them: The Committee accordingly did not 

agree with the view of Director (Discipline) that no disclosures were required and 

hence, decided to refer the said charge for further enquiry. 

4.8 With respect to eighth allegation, the Director (Discipline) noted that 

Respondents based on their audit procedure and also based on the information, 

explanation/, and representations provided to them by management of NSEL, 

reported that there were no frauds noticed or reported during the year. However, 

in view of the observation made in respect of first charge, it was opined that the 

nnatter needs to be examined further, in respect of this allegation also 
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accordingly, the Respondents were held prima facie Guilty for the 

'professionf I misconduct falliJJg y,iitt,in the meanil'lg of Items (7) and (8) of Part I 

of Second Scheduleto the Chartered Accountants Act, 1949. 
- I 

5. Accordingly, the Director (Discipline) in terms of Rule 9 of the Chartered 
. I 

'Accountants (Procedure of Investigations of Professional and Other Misconduct 

,and Condu
1

ct of Cases) Rules, 2007, held the Respondents Prima-facie Guilty 

. of Professional Misconduct falling within the meaning of Items (7) and (8) of ~art 
I 

I of the Second Schedule to the Chartered Accountants Act, 1949. The said Item 
l .. . . 

·totheSchJduletotheAct, states as under: 
. I 

. I . -· .. - • -
Item (7) .otrPart I of Second Schedule: 

I 

' I . 

"A Chartered Accountant in practice shall be deemed to be guilty of professional 
. I . 

tmisconduct, if he- . • • · · · · ·. ·· • . · t ·· · 

(7): does nbt exercise due diligence, or is grossly negligenUn the conduct ofhis 
I I . . 

professional duties; 
' 

• IJtem (8) of~art I of Second Schedule: 

"A Chartere,d Accountant in practice shall be deemed to be :guilty of professional • 

misconduct~ if he-
L .. 
t·"·" 

(8): fails to obtain sufficient information which is necessary for expression of an 
I . 

opinion or its exceptions are sufficiently material to negate the expression of an 
·• I • •. • •. 

opinion; 

6. The Respondents had made submissions dated 12th January 2018 in response 

to Prima Fa
1

cie Opinion. The gist of submissions are as under: 
I . 

a. Media inf~rrnation is hearsay and is unreliable. They relied upon management 

discussio!ns and management representations for the purpose of audit. 
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b. They obtaine~ direct confirmation from NSEL members for stock lying at 

NSEL wareh~use on;sample basis. 
! ij 

--• c. There.were no recorded ihventoties at yearEind. Hence tbere was no need of 
I • - ~. 

verification ofexistence. 

d, Whether-to t~ke insurance cover or not is decision ofihe proprietary and.does 

not require auditor comment or consideration. 
I . • 
: i: 

e. The audit procedures .deployed by them were different from .internal auditors, 

hence they*ad considered observations of internal auditorsbuthad not relied 

upon their w;ork. 

f. As regards I disclo~ure of outstanding contracts ai;; contingent lial:>ility they 

agree with findings'of Director (Discipline) wherein they were held Not Guilty. 

g. As regards/ fraud_ i_h NSEL, the allegation appears to be kn.own on or .after 

August 201i3, whereas they had submitted report in May 2012. 

i 

7. The Respondents h~d made further submissions dated 22nd May 201•9 wherein 
I • 

theyhad mentioned that: -
• . - - I • ~- • 

a. There is no locus?tandi ofthe Complainant. 

b. The Comtjlainant;did not specify the clauses. 

c. Director (IDisciplirie) applied clauses at his own choice. 
I 

BriefFacts-of•the Procee~ings __ 

8. 

I 
I 
' 

The • Committee noted that the instant case was fixed for hearing on folloWihg 
I -

dates: 
' 

~.No. I Date; Status of Hearing 
".i ', 

1. 3p_o5_2019 Adjourned on the request of the Respondents 

2. 25.06.2019 Adjourned due to paucity of time 
I 

3. 09.08.2019 Adjourned on the request of the Complainant 
' 

4. 04.09.2019 Adjourned on the request of the Respondents 

5. 06.01.2020 Adjourned on the request of the Respondents 

6. !25.11.2020 Meeting cancelled due to unavoidable circumstances 
I 
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• 7. 02.09.2021 Adjourned on the request of the Respondents and 

11 • Complainant 
'i----+--,..-----+----------------------1 
' 8.. 19.09:2022 Part heard arid adjourned 
.. -·· ·-· 
9. 07.11.2022 

10. 29.12.2022 

Part heard and adjourned 

Partheard and adjourned cin the request of the 

Respondents 
,1-1-1-. ~+-1~6-.0-1-.2-0_2_3___+--P-a_rt_h-ea_r_d_a_n_d_a_dJ-.o-u_tn_e_d_-o_n_th_e....:_ --re-q-ue_s_t_o_f t_h_e_---1 

12. __ 25.01.2023 

13. 06,-c>4:2023 

14. 

-15: • 25.07.2023 -

25.08.2023 • 

Respondents 

Part heard and adjourned 

Re$p0ndent opted fo(de-h"ovoheanng. Accofdihgly, 

after taking the oath, the matter was adjourned 

Adjourned on.the ret'.j"uest'ofthefResp0ndents 

Concluded and Judger'ilehrReserved 

-Final decision taken oh the case 

. . 

9. dn the d~y -of first hearing held on 30th May, 2019, the Committee noted that 

the Respondents had -sought ail adjournment. The Com'rriittee: further- noted that 

the CompJainant was not present. The Committee looking into the absence of 

'.6:tth the parties, decided to adjourn the matter to the next date, .~ 

10.· On the d~y of second hearing held·on 25th June; 2019, the heanhlf was 

adj~~rned due:fo'piiucity chime, 

11.' On the dJy of third he~ring helci on 9th August, 2019, the Committee nciteci.that 

the Counsel for -the Complainant was present. He requested for adjournment of -
I , . . - . . . . . . . . 

hearing due to his personal difficulty. On the same, ttie Committee decided to 

adjourn the hearing with information to the Respondents. The Committee also 

informed that next hearing in the matter will be held on 4th September 2019. With 
' . this, hearing in the matter was adjourned. 
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12. On the day of fourth hearing, held on 4th September, 2019, the Committee 

noted that the Respondents had sought an adjournment. The Committee looking 

into the absence of Respondents, decided to adjourn the matter to the next date. 

13. On the day of fifth hearing held on 6th January, 2020, the Committee noted that 

the Respondents had sought an adjournment. The Committee looking into the 

absence of Respondents, decided to adjourn the matter to the next date. 

14. On the clay of_sillth hE!aring hel_d ori 25th November, 2020,Jhe Committee noted 

that the meeting was cancelled du_e to unavoidable circumstances. 

15. On the day Ofseventh.hearing held on2nd September, 2021, the Committee 

noted that the,Complainant vi_de ernail dated 18th August, 2021 had sought an 

adjournment in the matter for 8 . v.ieeks. The Respondents also sought _ 

adjournment on the ground of unavailability of his counsel on date of hearing. 

The Committee looking into the same c:1cceded to their request and granted the . 

adjournment. The Office was directed to infC>rm the parties accordingly. 

16. On the day of eighth hearing held on 19th September, 2022, the Committee 

noted that the Complainant was not present. However, the Respondents were 

present through Video Conferencing Mode through their Counsel CA. A.P. 
.. . . . ·' ·.', . . . ·, ' 

Singh. The Respondents were administered on Oath. Jhereafter, the Committee 

enquired from the Respondents as to whether they were aware of the charges. 

On the same, the Respondents replied in the affirmative and pleaded Not Guilty 

to the charges levelled against them. Thereafter, the Counsel of the 

Respondents sought adjournment in the matter. The Committee, looking into the 

fact that this was the first hearing, decided to adjourn the hearing to a future 

date. With this, the hearing in the matter was partly heard and adjourned . 

17. On the day of ninth hearing held on 7th November, 2022, the Committee noted 

that the Respondents along with their Counsel CA. A.P Singh were present at 

ICAI Tower, BKC Mumbai. The Committee noted the Complainant was not 
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I 
,present defpite notice being duly served to him. The Committee, looking into the 

1facts ofthe' present case, directed the Respondelilts to submit the following: 
! I 

1
a. . Whethlpr any Internal Audit Committee and/o( Risk Management Committee 

were i1~ existence/established by the Company? If yes, then whether any 

meetings were held 

ib. Attend~nce and Minutes of those meetings 

Ic. As to why the Internal Audit Report was not considered by the Respondents 

as Statutory Auditor. 
I 

With the a~ove directions, the Committee decided to adjourn the hearing to the 
I 

next date. 

17 .11 • The Co111mittee noted that the Respondents in their response had inter-alia 

-submitted as under: 

a. That the functions and also the nature of responsibilities, otan internal 

-auditor and a statutory auditor who audits the :financial statements of the 

Company under Companies Act, 1956 are very different. 

, b. Astper Standard on Auditing (SA) 610 (Revised) Usingcthe work of 

Internal Auditors-, 

"NoU:,ing in this SA requires the external auditor to use the<worl< of the 

inteinalaaditfunction fo rnodify fhe nature ortiming, or reduce the extent, 

of ai_idit procedures to be performed directly by the external auditor; it 

remains a decision ofthe external auditor in establishing the overall audit 

• strategy". 
I 

c. Further para 11 of SA 610 states that - "The external auditor has sole 
I . . • 

responsibility for the audit opinion expressed, and that responsibility is not 

redu
1

ced by the external auditor's use of the work of the internal audit 

function or internal auditors to provide direct assistance on the 
I 

eng1gement.. .... .... " 

Shri Arun DalmiaI, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jaian (M.No -102102) 
and 0A Amit Kabra (M.No.-094533) Page 23 of 67 

I 



11 
I 

I -I 
I 

' 

• 

[PR-255/2013-DD/251 /2013/DC/675/2017] 

d. Paragraph 4(vii) of the CARO requires the auditor to report as follows: 

"In the case of listed companies and/or other companies having a paid-up 

capital anti reserves exceeding Rs.50 lakhs as· at the commencement of 

the financial year concerned or having an average annual turnover 

exceeding five crores rupees for a period of three consecutive financial 

years immediately preceding the financial year concerned, whether the 

company has an internal audit system commensurate with its size and 

nature of its business." 

e. They performed the audit procedures of the nature indicated by. the 

paragraph 61 (i) of the statement on CARO issued by ICAI. 

f. Based on above it can be noted that statutory auditors are not mandated 

to rely. on the work of internal auditor. That they had reviewed the intemal 

audit reports and the observations relevant to financial statement audit 

were duly considered. • 

g. The Respondents audited the NSEL for the years ended 31"1 March, 

2010, 2011 and 2012. Section 292A of the Companies Act, .1956 stc1tes 

that every public Company having paid-up capital of not less than five 

crores of rupees shall constitute a committee of the Board known as 

''Audit Committee". Further, Section 295 of the Companies Act 1956 

states that a meeting -of its Board of directors shall be held at least once 

In -every three months and at least four such meetings shall be held in 

every year. As part of their audit procedures, they reviewed minutes of 

the audit committee and board meetings. They also obtained a letter of 

representation from management for each . year of audits staUng dates 

and nature of the meeting and also produced the dates of board meeting. 

h. Based on information, explanation and from the documents made 

available to them, they noted that NSEL had formed the audit committee 

• required under Section 292A of the Companies Act 1956. As part of audit 

for the years ended March 31, 2010, March 31, 2011 and March 31, 

2012, NSEL provided the rninule$ of tl)e audit committee meetings. 

Based on the documents provided, they placed reliance on these to 
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un~erstand thatthe audjt committee discussed various matters including 

review and recommendation of auditedjin,ancial statements to the Board 

for approval. They. had also reviewed minutes of board meeting. that 

noted approval of financial statements. It can further als.o be no~ed that 

financial statements were signed by directors who were also members of 

th1~ audit committee. They had attached the copy of audit committee and 

bdard meeting minutes provided by the Company. · 

It ias noted·thattheyhad performed detailed understanding of the entire 

trading and settlement process of NSEL. Through this understanding risk 

invqlved were assessed. They also performed procedures to address 

thi3se risks and documented our conclusions. 

j. Tt\ey had complied with the requirements of SA 315 and SA520 

(r~vised), as well as the other auditing standards issued by the ICAI, in 

audits of the financial statements of NSEL. Consequently, and in"'.the 

absence of any matters to be considered for reporting under SA700 

(AAS 28) "The Auditor's Report on Financial Statements", there was•no 

reason to invite attention of the shareholders to any material departure 
I 

frbm the generally accepted auditing procedure applicable to the .I • . 
circumstances. 

' 

18. On the <.:lay .of tenth hearing •held on 29th December, 2022; the Committee 

noted tha1tthe Respondents i.e. CA. Amit Kabra alongwith his Counsel CA, A P 

Singh were presenfthfough- video conferencing mode. The Committee noted 

that the Complainant was not present Thereafter, the Committee asked the 

Respondents to make· his s~bmissions. The Respondents in his submissions 

had inter-alia mentioned as under: 

a. That .since one of the Respondents was out of India and for most of the 

alleg!tions his presence is required hence he was limiting the discussions. 

b. That lhe charges in this case have not been provided to the Respondents. 

c. That the Director (Discipline) had himself applied the Items which are not in • 

the qomplaint. 

i 
I 
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d. That there is no copy of any media report however the media report was 

being referred to in the opinion. 

e. That he submitted his line .of defense referring the paras of PriJTia Facie 

Opini~n and Standards on .Al:lditing. 

f. ThatMs. Anjani Sinha, Managing Director arid CEO of NSEL and Mr. Kotiyan 

who is the fQrmer CEO confirmed them in their closing discussion that NSEL 

had not rec,ived ariy notice or inspection from the FMC or any Government 

Authority then how the auditor could be aware of any Government Complaint. 

g. That they have reviewed the list of Complaints against NSEL and did not find 

• any complaint in connection with the matter allegedly identified any media 

report. 

18.1 The Committee noted thattt:ieRespondents counsel.sought adjournment on 

the ground that the other Respondents, i.e. CA .. Shrawan Bhagwati Jalan, was 

notin lndiaanJ his physicalpresence is.necessary in the matter. Thereafter, the 

Committee looking into his request decided to adjourn the case to further date. 

The CommitteJ, whileiadjobrning the matter, direc:ted•theRespondents to·submit 

the present·status of .cases pending before Courts relating .to NSEL witt:iin next 

• 10 days. With this, the hearing in the matter was partly heard and adjourned. 

182 . The Commi~ee noted that Respondents had inter-alia made the submissions 

dated 06th January 2023 ,as per.their directions given .in the meeting held on 29th 

Decembsr 2022 wherein they has. raised certain questions and .soughfcertai11 

documents from them and they are directed to submit a note on pending matters 
' ; 

which may .impact the outcome. of the proceedings in the current matter:-

The Respondents had submitted the list of cases pending against them before 

various courts/tribunals on the similar issues. They have also submitted their 

· response on the questions raised during meeting by reiterating their submissions 

made in thei~ written statement. They further submitted that they had obtained 

the minutes of audit committee meeting wherein it has mentioned that audit 

committee had reviewed the half yearly and annual accounts. They had not 

relied on report of internal auditor instead perform their own procedures. Also it 
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was not mandatory to rely on the work of internal auditor. They had performed 

• the detail understanding of entire trading and settlement process of NSEL and 

'through this understanding risk involved were assessed. They also performed 

procedures to address these risks ahd documented their conciusioris. Further 

they had complied with all the accounting standards issued by ICAI and there 

was no re'ason for them to invite attention of the shareholders to any material 

departure from the generally accepted auditing .procedure applicable to the 

• circumstances. . 

19.' 6n·the eleventh day <if-hearing held on 16th January, 2023, the Committee 

• noted that both the 'Respondents alorigwith their Counsel CA. A P Singh were 

present through video conferencing _mode. The Committee noted that the. 

Complainant Was not present Thereafter; the Counsel for the Respondents 

sought adjournment on account of his personal commitments. Thereafter; the 

. Ooinmittee looking into his request decided to adjourn the case to a later date.· 

20 .. On the twelfth day of hearing held on 25th January, 2023, the Committee noted 

: that the,· Complainant was no{present, and no intimation was received from • the 
:,:- :,; .. ~-. • . . : . . ,:. • • .•. '. . . : . :; ...... : ,• 

Coniplainant in reply to the duly served. riotice. The Committee noted that the 

Respondents had changed their counsel and taken the services of Shri Ajay 

Bahl, Advocate and 'they • were present through video conference mode. 

Thereafter\ the Committe~ asked the Respondents to make his submissions. 

:The Respondents in his submisSions had inter-alia submitted as under: 
I 

a. Th~t the Director (Discipline) has levied the charge which was not there in 

. the original complaint filed by the Complainant. 

b. That the said matter should be referred back to Director (Discipline) as he 

has nbt been given an opportunity of being heard and to respond on the 

allegations. 

c. That the ·complaint is not relevant to the audit period during which he was 

the auditor. 
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20.1 The Committee posed certain .questions to Respondents to understand his 

submissions. The Committee noted that the Counsel for the Respondents raised 

objections by stating that the charges framed by the Director (Discipline) were 

different from those alleged in the complaint by the Complainant. On the same, 

the Committee directed the Respondents to submit those objections in detail 

along with evidence within the next 7 days. The Committee also directed the 

Office to forward such objections to the Director (Discipline) for his comments 

thereon, if any, in terms of the provisions of Rule 18(5) of the Chartered 

Accountants (Procedure of Investigations of Professional and Other Misconduct 

and Conduct of Cases) Rules, 2007. The Committee also directed the 

Respondents to submit their submissions onthe merits within the next 14 days. 

20.2 The Committee noted that the Respondents had inter0 alia made the following 

submissions as per their direction: 

Submissions dated 1st February 2023 

a) The Respondents had submitted that the Director (Discipline) had dealt with 
. . ' 

the matter with significant hindsight bias. Such an approach does not reflect 

an assessment of the work done by the Respondents against the facts and 

circumstances which existed as at the dated on which the audit report of 

. NSEL forthe financial year ended 31 st March, 2012 was issued. 

b) The Respondents drew attention to Para A26 of SA 200 wherein it was 

mentioned that the judgement on the work of the auditor should be 

evaluated based on the circumstances that, to his knowledge and belief, 

existed at the time of conducting the audit of the Company for the said 

financial year. 

c) The Respondents further submitted that the PFO had. made new allegations . 

against the Respondents that were not alleged in the Complaint without 

giving any opportunity to provide an explanation and present their case 

which is contrary to the provisions of the CA Act and Rules. The 
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Respondents also quoted some case laws to prove the same. Hence the 

Resp9ndents should be provide<:! with an opportunity to explain allegations 

.. againJt it, prior to .issuance oUhe PFO. • 
. 1 

d) That if the Respondents ha<:! been p,rovided with an opportunity. to el!'.plain 

the new allegations, they would have very easily demonstrated that, since 

the inventory in the warehouse does not belong to NSEL, they have no 

. obligation to verify the{said inventory nor seek any third party ·confirmations. 

e) 'That if a statemerif made or document or report prepared by a third-party 

have ,beem or are relied ,uppn by tl)e Disciplinary Gommittee .to hold the 

Resppndentsguilty, th~ Respondents.mtJstbe provided with, an opportunity 

. to cr~ss-examine such tl)ird parties with respect to the statement, document 

or re~ort being relied upon. 

20.3 The Respondents further made their submissions dated 8th February, 2023 on 
' 
1 merits and had inter-alia inentkined as under: 
' 

a) At tni time the Respondents issu~d the Subject Audit Report they were 

neither aware of any show cause notice of April 2012 nor ariy government 

.•• action ~or any media report referring to any such show cause notice. Also . 

tl)e [i)irector (Discipline) has provided no evidence that ariy such media 

• -reporjts existed atthe relevant time nor did 'tie identifyany such media report 

in paragraph 17.7 ofthe PFO. 

b) Since the inventory in the warehouses did . not belong to NSEL, the 

Respondents had no obligation to verify the said inventory or seek any third­

paJ confirmation (as mention in guidance note on audit. of inventories). 

BasJd on their testing of documents related to the flow of transactions and 
I • . . 

funds settlements, the _auditors noted that no matters arose to suggest that 

inventory was not physically available at the relevant warehouses 

' 
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c) Margin money of. Rs. 328.93 crores received by the company in its bank 

accounts were reflected under various asset heads in the financial 

statements for the year ended 3'.l st March, 2012. 

d) It is reiterated that NSEL had no obligation to insure the goods lying in the 

warehouses since they did not belong to NSEL and is not a business risk of 

NSEL :that could have created a risk of material misstatements in the 
- . . . . 

• financial statements nor the misstatements of an issertion risk as that term 

is explained in SA 315. 

e) Further merely because the statutory auditors reviewed the internal auditors 

report with a view to address, observations raised by the internal auditors in 

'such teport (and to ensure that relevant deficiencies identified bythe internal 

auditor a.re.' ignored) does not mean that the statutory auditors relied on the 

internal auditors' report for issuing its own statutory audit report. 

f) During th~ course of the Subjec:t Audit, based cm au9it procedures 

performed by them and representations provided to them by NSEL 

managemEmt, there were no frauds noticed or reported during thE:l year. 

20.4 Thereafter the Dire~or .. (Discipline) had. made his submissions on .. the said 
. . . 

. aUE19ations of.the Respondents made in the above submissions: 

. a) That . the Director (Discipline) has the authority under Chartered 

Accountants Act, 1949 {hereinafter referred to as 'the CA Act') and the 

Chartered Accountants (Procedure of Investigations of Professional and 

Other Misconduct and Conduct of Cases) Rules, 2001 (hereinafter 

referred to as 'the Misconduct Rules') to enlarge the scope of the 

allegations from those set out in the Complaint and/or to make new 

allegations. 

b) It is submitted that the role of Director (Discipline) under Section 21 (2) of 

the CA Act read with Chapter Ill (Rule 8-12) of the Misconduct Rules is 

inquisitorial in nature wherein the Director (Discipline)· conducts an 
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investigation into the allegations raised in the Complaint and, thereafter, 

formf a prima facie opinion based. onJhe-facts emerging from the said 

investigation. 

c) It is subrnitl--e-d_t_h-at-th_e_al-le_g_a-ti-on_s_c~ontained in the Complaint are the 

starting point for triggering of the said· itwestigation. The Director 

(Disdipline) is required to comprehensively investigate the entire matter, 

i.e., 'the allegations made in the Complaint, with all the evidences, 

documents or analysis collected during the investigation and forms his 

Prim11 Facie Opinion accordingly. 
• • I. • •• ··.• . . . 

d) The Director (Discipline) is well within its rights to-enlarge the scope of the 

allegations contained in the Complaint and/or to make new allegations that 

emerge frorn the said investigation or cometo his notice while undertaking 

· the said investigation. 
' i . . 

e) In this context, regard may be placed on Rule 9 of the Misconduct Rules 
,i I .. , 

wliich indicates that the Prima Facie Opinion of the Director '(Discipline) ' . 

must be formed after due examination of not only the complaint but also 

the written statement, rejoinder and any other additional particulars or 

doc4rne11ts which Will emerge out of investigation into the allegations 

corlt~ined in the Complaint. • 

i f) Reli~nce is placed on the decision of Excel Crop Care Ltd. v. Competition 

Corrirnission oflndia a sec 47 (2017) wherein the Hon'ble supreme Court 

o~ 11~ia while dealing wi~~ analogo~s, question: relating to the rol~. of 

• Director- General, Compet1t1on Comm1ss1on of India under the Compet1t1on 

Act, i 2002 have held that the Director General has the power to add on 

allegations than those contained in the ihforrnation/complaint. 

g) Applying the said proposition to the role of Director (Discipline) under CA 

Act lit is • submitted that the complaint filed by the complainant was the 

starting point of investigation by Director (Discipline). The PFO dated 10th 
I . 

April 2017 was issued after due examination of the papers on record 
' 

incl~ding the Complaint and the Writteri Statement. · • 

h) Thelalleged additional/new allegations contained in the said Prima Facie 

Opi 

I 
ion dated 10th April 2017 have emerged from the investigation 

' ! 
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conducted by Director (Discipline), which can be seen from the 

explanation provided in relation to the specific charges hereinafter. 

Accordingly, the Director (Discipline) js well within its powers to include 
·-

them in th~ir Prima Facie Opinion. 

i) It is submitted that under the provisions of CA Act and .Misconduct Rules, 

the matter cannot be remanded back, at this stage, for the issuance of a 

fresh Prima Facie Opinion. It is submitted that Rule 9 of the Misconduct 
. ' ' . . . . . . . 

Rules lays down the procedure in relation to placing of the Prima F acie 

Opinion before the Hon'ble Disciplinary Committee and the manner in 

whic::h. itcan be proceededfurther by the Hop'ble Disciplinary Committee. 

j) It can be seen that the Hon'qle Disciplinary . ComlTlittee c::an only 

• · remaAdfsend the matter .back to IJirector, (Discipline) at .Rule 9 stage 

wherein it disagrees with the Prima Facie ()pi11ion of the Director 

(Discipli~e). lt is further submitted that wherein the Hon'.ble Committee 

agrees. with the' Prima.Facie. Opinion of the Director (Discipline), it has to 

neces,sarily proceed with the adjudication of matter. in accordance with 
• l 

Chapter ,V of th$ Misconduct Rules. 
' 

k) Jnthe ptesent~atter, the Prima Facie Opinion dated 101~.April 2017 was 

placed for the consideration of the Hon'bleDisciplinaryCommittee on 12th 

' September 20~7 wherein the Hon'.ble Committee concurred with the 

reasons given\againstthe char-ge (s). (exceptfor the reasoning.as regard 

the charge raised in ,Para 1.7 of th~ complaint and dealt in para 17 .21. to 
' . 

11;2a ofthe.saii:LPrima Facie Opinion) and, thus, agreed with the Prima 

Facie Opinion of the Director (Discipline). 
' 1) The Scheme bf the Hules are crafted in such a way that except at the 

' stage 0f consideration of the Prima Facie Opinion, the Committee is not 

empowered to refer back the matter for further investigation to the Director 

(Discipline). 

m) No hindsight bias can be alleged against Director (Discipline) as 

allegations against the Respondents have been tested on the parameters 
I > 

of professional responsibilities expected out of a Chartered Accountant as 

provided under various applicable rules and regulations. 
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n) Media reports were available in public domain at the relevant time which 

ought to have made ~he R~~ponderits ~µ~i;,,icious of how the business of 

spot;exchange was being carriE;d out and regulated by NSEL. 

o) THe ·Respondents ougnt not to nave merely relied on confirmation and 

representation of the management and ought to have obtained sufficient 

audit evidence to corroborate that all stored goods on behalf of third 

parties existed atthe relevant time fo ensure correctness of the inventory. 

p) Despite the amount .of· margin money being huge and material, no 

disclosure, whatsoever, of such a significant policy of f'.:JSEL was brought 

out in the Notes to Account. Further, the Respondents also failed to 

disclose the basis on. which the margin ·money was being invested by 

NSEL. 

q) It is submitted,that under-insurance is an.important business risk thafcan 

ha~e severe co11sequence for. a business including finding itself severely 

outi:of pocket. The Respondents have not'provided any an~iysis of the 

• bu~iness risks relating to under-insurance done by them. lnfatt they have 

submitted ·that.they; had• not done the analysis of business -ri.s.ks relating to 

underJnsurance .. 

r) The'Respondents had failed to employ appropriate and independent audit 

procedures to obtain. reasonable assurances about the ad_equacy and 

sufficy of internal control' system. 

s) • the Respondents had not brought ariy satisfactory .documentary evidence 
• • i. . ' "' ,• . . , 

to shciw that the checks carri~d out by them tci counter such claims being . . . . . . . . 

. made in the newspaper reports. 

21. On the day of thirteenth meeting held on 6th April, 2023, the Committee 

noted that the Respondents along with their counsel, CA. Ajay Behl (along : . 

wit~ his Assistant CA Ayush) were present through Video Conferencing 

.and appeared before .it. The Committee further note.ct that neither the 

Co~plainant was present, nor any intimation was received despite 

notice/email duly served upon him. 
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21.1 The Committee noted that the present matter was also listed earlier on 

various dates before different Committees. The Committee noted that the 

constitution of earlier Committees is as under: 

Council Year Name of members of the Committee 

2019-20 CA. Atul Kumar Gupta (Presiding Officer) 

Shri Rajeev Kher, 1.A.S. (Retd.}, Government Nominee 

CA. Amarjit Chopra, Government Nominee 

,- -CA Rajendra Kumar P, Member 

CA. ,Chandrashekhar Vasant Chitale, Member 
-

2020-21 CA. Atul Kumar Gupta (Presiding Officer) 

Shri Rajeev Kher, I.A,S. (Retdc}, GovernmentNorninee 

CA. Amarjit Chopra; Govemment Nominee 

CA Rajendra Kumar P, Member 

-CA Pramod KumarBoob,-Member 

2021-22 -CA(Dr.) Debashis Mitra/Presiding Officer-

- Shri Rajeev Kher, I.A.S. (Retd.}, Government Nominee 

CA. Amarjit Chopra, Government Nominee 

CA RajendraKumarP, Member 

CA. Babu Abraham KalliVayalil, Member 

2022-23 CA (Dr.) Debashis Mitra, Presiding Officer 

Mrs. Rani Nair, I.RS. (Retd.), Government Nominee 

Shri Arun Kumar, I.A.S. (Retd.), Government Nominee 

CA Rajendra Kumar P, Member 

CA Cotha S Srinivas, Member 

21.2 The Committee further noted that since the composition of the Committee had 

changed further to the previous hearing, the Committee enquired from the 

Respondents, whether they wished to have a de-novo hearing which was 

accepted by the Respondents. Hence the Committee acceded to the request of 

the Respondents and started a fresh hearing on the matter. The Respondents 
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were administered on Oath. Thereafter, the Committee enquired from the 

Re~pondents as to whether they were aware.qt the charges. On the same, the 

Respondents replied in the affirmative and pleaded Not Guilty to the charges 

levelled againstthem. Thereafter, looking into the fact that this was the first 

hearing, the Committee decided to adjourn the hearing-to a Mure date. 

22. On the day of fourteenth meeting held on 11 th July, 2023, the Committee noted 

that the •Respondents had .sought adjournment vide email dated 05t~ July,_ 2023 

on ground that their Counsel was travelling abroad. The Committee noted that 

neither the Complainant was present-nor any intimation was ,reeeived despite 

notice/email duly ·served upon hiin. The Committee looking·into,ttie:grounds of 

natural justice .a~ded to ,the adjournment request made by· the•,Respondents, 

and accordingly, the .case was adjourned. The Committee also •directed to Office • 

. to inform the parties that no more extension shall be granted to the'parties. 

23. On -the ·day of fifteenth· and final hearing held on 25th .July, 2023, the 

Committee •noted that.the Respondents along with their counsel, CA. Ajay Behl 

(c:1long with his Assistant CA,Ayush) were present through Video:Conferencing 

and app:eared before. it. • The Committee further noted that' •neither the 

Complainant was present, nor any intimation was received despite notice/email 

duly•served. upon him. 

23.1 The Committee noted that the present case was listed· for 14 occasions 

however because of various reasons it could not be completed. The Committee 

informed the Respondents that since one of the claim of Respondents in earlier 

hearing are thatthey had not been given a natural justice by without asking them 

anything and the finding had been given by Director (Discipline). Now since this 

Committee is. superior to Director (Discipline), they have been given the 

• opportunity to submit the document in their support and it will be considered by 

the Committee and after that the Committee will take the appropriate decision. 

Further since the Respondents were being given a fresh hearing hence 

whatever the issues had been raised earlier by them were of no relevance now. 

Shri Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) 
and CA Amit Ka bra (M.No--094533) Page 35 of 67 



[PR-255/2013-DD/25112013/DC/675/2017] 

23.2 Thereafter, the Committee asked the Respondents to make their submissions. 

The Respondi,mts in their submissions had inter-alia submitted as under: 

a. That they have s6bmitted-their reply on 8th February, 2023 wherein they -

had ~entioned that the Complainant and Director have dealt with the 

matter on a significant hindsight bias and all the allegations and charges 
' ' 

mad~ are the result of such bias. 

• b. Suchl an approa6h .does not reflect .the assessment of the work done by 
• 

the RespOndentsjagainstthe facts i:md circumstances which existed on the 

date on which auliitreport.wasissued. · 

c. With. respect to first -eti~rge, it is submitted that there is absolutely no 

evidence as to the media reports ,were in the public domain before they 

signed the auditteport.-.·· 

i. Thereis·not,asingle document to suggest that they had seen or were 

aware of the' media reports. 

ii. They were also not aware of the. show cause notice issued to NSEL 

and there is1no e\iideriCe to establish that the sc:1id show cause notice 

was broughU<> their c:1ttention before Signing the report. 

iii. Further there is nothing in the Management Representation letter to 

do.ubt the 'Credibility of the managing director. and CEO of the 

Company. If the management has received ·something and·· doesn't· 

give. to them, they have no way of knowing that the notice has been. 

received. 

Iv. Moreover, they. have ran all the procedures to perform post balance 

sheet events also and reviewed . on sample basis subsequent • 

payments and receipts, minutes and board meetings, etc. up to 20th 

• May, 2012. 

d. With respect to second charge, it was submitted that the NSEL is only a 

platform for conduct of activity and it does not holds any inventory. As per 

CARO, an auditor is required to comment on whether the management 

has conducted the physical verification of inventory at reasonable 
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intefvals and they were told by the management that whose inventory 

were lying there had come-and checkEJd,the event and therefore they I , , . . . . - , 

hav1,e no obligation to verify the same. 
- . - ... --

1. The bail applications of the Respor;idents were favourably considered 

Wherein the court has .. ,said that they were not supposed to verify the 

. goods. As per Guidance note on CARO also, those people whose 

I inventory was lying there were responsible for getting it checked. 

ii. In fact, they have checked the complaint register and did not find any 
1 complaints suggesting that there were any shortfalls in the inventory 

of thir.d parties. The faciAhat NSEL have issued a warehouse receipt 

I doesn't make auditor responsible to treat the inventory as inventory of 
1NSEL. Theyl1ave also done a complete fraud assessment. 

iii. {That ownership .and custody.are two· different things and ownership 

, : has nothing to do with the custody. They have verified all details of 

•• i delivery. They have also tested trade cases based on sampling 

·i:wherein 22 days of settlementwere checked, 92% of the margin that 

, was deposited has • been traced and trades traded between 
I 
,unconnected.parties has.been checked, 

iv. -iM0reover delivery. has been achieved through the transfer. Of. 

4, i warehouse transfer receipts Which evidence. the existence of goods: 

They have run au the ·tests and noting alarms them that there is any 

1 sholtfall. 

e. With respect to third charge, it was submitted that the amount of 

settlement guarantee. fund was not material and thus not disclosed 
I 

separately in the fihancial • statements. Further the requirement here is to 
I -. ·- ,_ 

keep a margin. Every member has to keep a margin which is a liability but . 

it iJ, available to settle a default by that member in favour of somebody 
I 

else. They had run test to show that these funds, margin money was not 

usJd in breach of the byelaws. 

i. I Margin is of two kinds, one is the money that is given to the Company 

as the margin by the member who retains certain portion of money. 

Second is where they give bank guarantees and F□s which are of 
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balance sheet items, which are their assets but don't come into the 

books but are marked as a lien so that those assets are available to 

Company but not come into the bank account. So fix~d deposits of 

Rs 31.67 creres included in settlement fund is available but never 

received by the Company to represent as an asset or liability. 

11. That the amount was collected as margin and settlement fund was 

identified and checked: The utilization of fund received. Their 

• investment was tested and it was evident that the corresponding 

funds were largely liquid or been recovered. 

iii. No evidence .of settlement defaults and claims having a negative 

impact on the liability. Neither assets nor liabilities have been 

understated. Nor is the profit .been impacted by this. Adequate 

diligence to trade the margin money received. No misutilization of the 

margin has.been pointed out..· 

f. With respect to fourth charge, it is submitted that they have done a 

complete review of the -bllsiness, They have taken a look at the risk 

associated with it and have tested the resourye. The risks against the 

· · checks and balances that exist in the likelihood of a .risk resulting into a 

financial implication but to the extent that doesn't belongs to NSEL and 

they are . not required to -be responsible for it, which is basically 

. somebody else's .asset. Further the financial risks that were required to 

be assessed have already been assessed arid the Director (Oisciplirie) in 

his Prima Facie Opinion also says that the liabilities attached to 

ownership. Moreover the same issue is in subsequent year also however 

the order has been passed for that year which is in the public domain 

and in that particular order there is no reference that under insurance is a 

risk to Company. 

g. With respect to fifth charge, it is submitted that they have read the 

report of the internal auditor but not relied on that and have performed 

their own procedures. They have done their work independently and 
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requested the Committee to test the work done by them instead of simply 

relying on the assumption that nothing has.been done by them. 

, h. With respect to eighth charge, it is submitted that there is no evidence 

that media reports were available. Further as per guidance note on 

CARO, it was the management who should have brought it to auditor's 

attention.about the fraud in Company. However, no such fraud has been 

brought to attention. by management. Intact they have given a .. 

representation that there were 'ho ongoing fraud in NSEL lnspite of that • 

they have run .a complete fr:a~q .:assessment for identifying the fraud. • 

They had done their own. analysis and take a counter representation 

from management as well to make sure that the statement is received. -

23.3 The Committee noted all the arguments of the Respondents. The.Committee 

• 'posed certain questions to the Respt>ridents to understand the issue involved 

• and the role of the Respondents in the ~se. and. also taken on record all papers 

• :'submitted by them and make them part of the proceedings. After cimsider~tion 

;6f the same, the Committee directed thafthe Respondents to submit following in 

• • 'the next 15 days: 

·t.\ ~- Present status ofthe case against the Respondents at EOW/other foruifls. 
'::'·b. Summary of'his submissions -~- • 

23:4 .· After detail1ad deliberations, and on consideration of facts of the case, various 

-documents on record as Well as oral ~ubmissions of Respondent~ before it, the 

Committee decided to conclude the hearing in the instant case by reserving its • 

judgement. 

24. Thereafter, this matter was placed in meeting held on 25th August 2023 for 

consideration of the facts and arriving at a decision by the Committee. The 

Committee notep that the above case was concluded on 25th July, 2023 with the 

directions to Respondents to submit the_following documents within the next 15 

days: 

a. Present status of the case against the Respondents at EOW/other forums 
b. Summary of his submissions. 
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24.1 The Committee noted that the Respondents had submitted certain documents 

and on perusal of the oral submissions vis"a-vis submitted documents it was 

noted by the Committee that the Respondents not only faile·d to exercise due 

diligence while auditing but also failed in obtaining sufficient information for 

expressing an opinion 

24.2 Accordingly, keeping in view the facts and circumstances of the case, the 

material on record and the submissions of the parties, the Committee passed its 

· judgement. 

FINDINGS OF THE COMMITTEE 

25. The Respondents submission that charges which . are not given by the 

Complainant have been allegated and the Respondents have been held guilty 

on them without reference to them and such matter be sent back to Director 

(Discipline). The erstwhile Committee called the comments of. Director 

(Disc1phne) and the same are given m Para 20.4 of thesE3 hndmgs. Ifie 

Respondents demanded the same so that they can give their submissions. The 

Committee is of the view that the same is not required because the case is being 

heard de-novo and the Respondents had already made its submissions on 

merits on each charge. in Prima .Facie Opinion and the Committee had later on 

retordsaHofthem. The Committee heard at-length the Respondents on this and 

as such the Committee is making its findings in foregoing paragraphs charge 

wise. 

25.1 Charge 1 

The Committee noted that the first charge against the Respondents is that in the 

notes to financial statements, in point 1, it is stated that National Spot Exchange 

is a regulated electronic spot exchange, however as per available information in 

the media and Government findings, NSEL is an unregulated exchange and this 

has caused serious damage to the investor while protecting the interest worth 

Shri A.run Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102.102) 
and CA Amit Kabra {M.No.-094533) Page 40 of 67 



__:_ . , . 

--.-

..........,_ -~- ?- ••• - --:-·~·­. . - .. :s, ... _.:_·· -•- --~-:-- - .. ~:=-·~-· - ~='-~=· =====o . 
,., '.' .. 

• r PR-i55/2013-DD/251/2013/DC/675/2017) 

Rs.5,550 cro_res 

regulated. 

as investment are made with this belief that exchange is 

' . .. .. 

25.2 Submissions ol tbe Respondents. 
' 

The crux of the submissions of the Respondents with respect to the said charge 

is as under: 

a. The Respondents have submitted that for the year end~d March 31, 2012 • 

NSEL had changed the status of a self-regulated exchange. Accordingly, . . . . . 
NSEL was self-regulated until the February 6, 2012 notification at Which time . . 

it became regulated by FMC. 

b. That media information is hearsay and is unreliable. They relied upon 

manag,ement discussions-and management representations for the purpose 

. of audit .. 

c. That•ihey have reviewed the'listofComplaints against NSEL and-did notfind 

any ¢¢,mplaint in connection With the matter allegedly identified,any media 

report. 

d. That the Director (Discipline) has . dealt with the matter with significant 

: hindsight bias. 
..... . .. t:,, 

e .. At the time the Respondents issued the Subject Audit Repor,t they were 
• ~~! . • • • • • • . 't 

neithet aware of any show cause notice of April _2012 nor any,_government -
. . .,.. . • . ... '. - . . - '. . • . . ' " • 

action nor any media report referring to any such sh.ow cause notice. 
. . . . ' . . ,. ' . . : ·: . . ... 

. f .... Further there is nothing in the Managei:nent Representation letter to doubt 

the cr~ibility ~f th~ man~gingdirect~r and CEO ~f the Company. •• • 

g. Moreover, they have ran all the procedures to perform post balance sheet 

events also and reviewed on ··sample basis subsequent payments and 

receipts, minutes and board meetings, etc. up to 20th May, 2012. 

25.3 The Committee on the plea of the Respondents noted that the Director 
' 

(Discipline) is welf within its rights to enlarge the scope of the allegations 
' 

contained' in the Complaint and/or to make new allegations that emerge from the 
' 

said inveitigation or come to his notice while undertaking the said investigation. 
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Further NSEL was issu·ed a show cause notice by the Ministry of Consumer 

Affairs on 27th April 2012 in relation to violations before signing of the Audit 

151--------~-Report by the Respo~dents . which ought to have made thle Respondents _ 
.,------,------1 suspicious of how the !business of spot e*change was being carried out and 

I regulated by NSEL. 

I Findings of the Committee on Charge 1: 

25.4 The CommitteE:l on perusal of Note no. 1 of notes to accounts to financial 

statements for the financial year ending 31 st March 2012 noted that the 

Company r,entioned as under: 

. "National Spot Exchange is a pan India regulated electronic spot exchange 

offering trading in. various agricultural, metals and industrial commodities through 

its platform .... ILatso.ioffers customized procurement solutions to. government 

agencies and priva(e.'companies. It .also. offers. services like warehousing and 

collateral management services to market participants." 

25.5 • From the above ,notes, it appears. that the Company was a regulated 

electronic spot exchapge. However, it was observed that the Respondents failed 

to bring on record do9umentary evidence to show that the Company (NSEL) was 

a regulated entity apd hc1d taken any permission to do the business of spot 
. !_ ' . ; • . - - •' • • • , . - .. • . • ' -

exchange from any _Government Authority I Agency. The Committee observed 

fnat the corripahy was dealing with various 'persons, including stock brokers, 

sub-brokers, godown owners, bankers, and the general public,. and taking 

margin money from them as well. Moreover, it was providing the service of spot 

exchange PAN India without involve~ent of any government agency that can 

control the business activity of the company to obtain robustness, safety and 

; resilience in the activities conducted by them. 

25.6 The Committee further noted that the Respondents had given the reference of 

notifica~ion issued l;>y DCA dated 6th February, 2012 wherein DCA has appointed 

the FMC as designated agency to which all information or returns relating to the 
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trade shall be provided to FMC. Hence, FMC will be.the regulator for all future 

commodity exchanges in India. Thus., it shows .t~at ,DCA is regulating the NSEL 

and the same is also in the knowledge of the Respondents as they themselves 
-
haxte informed the same. Also the said notification is• before the date of signing 

of financial statement however the Respondents have not considered the same 

hence they are held guilty of professional misconduct for the said charge 

falling within the meaning of Items (7) and (8) of Part I of Second Schedule to 

the Chartered Accountants Act, 1949. 

26: Charge2 

• The Committee noted that the second charge relates to violation of AS 9 on 

Revenue Recognition for consideration of warehouse receipts: 

(a) as per note No.20 Re~enue from operations -out of Rs.81.93 crores 
• ·. _:;_ . . : . •, '. 

'i(!COme from operations' Rs .. 11 .46 crores have ~een collected as 

warehouse • receipt transfer charges and warehouse income. Approx. 

13.99% of the income pertain to this head, whether the auditor has 

verified the underlying goods while accounting for such a significant . . • ~ . ' . . . 

income. 
,_;-. 

(b) Statutory Auditors of the Company in their attestation function should . ~ 

have ensured that revenue is recognized as per the accounting policy 
' ·- '· i .. ·."''-_ . ·.• . • •'.'; . . : .. ',. ; ' .... . ·.. -. • , _: . .' 

and applying the principles and procedures laid down in the Guidance 

Note -Guidance Note on audit of revenue issued by the. lCAL 

Guidance note states that the auditor should employ appropriate audit 

procedures to obtain reasonable assurance • about various assumptions in 

recognition of the revenue. 

26.1 Submissions of Respondents 

• The crux of the submissions of the Respondents with respect to the said charge 

is as under: 

a. The Respondents have submitted that they have performed audit procedures 

to address recognition of income which includes reading and reviewing the 
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income from warehouse on basis of samples and also performed overall 

analyticai review of WRT income. 

b. That they had obtained direct confirmation from NSEL members for stock 
tt---------

1 yin g at-NSEL warehouse on basis of sample and there were no recorded 

inventories atyear end. 

c. Since • the inventory in the warehouses did not belong to NSEL, the 

Respondents had no obligation to verify the said inventory or seek any third­

party confirmation. 

d. As per CARO, an auditor is required to comment on whether the 

management has conducted the physical verification of inventory at 

reasonable intervals ~md they have obtained . the management confirmation 

for the same .. , • 

e. As per Guidance note on CARO also, those people whose inventory was 

lying there were responsible for getting it checked. 

f. They. have also done a complete fraud assessment. Tiley. have. verified all 

details of delivery and trade cases based on sampling. 

26.2 Findings .offh~ Committee on Charge 2: 

The Committee in view of merits of findings noted that Guidance Note on 

Audit of Revenue issued by !CAI obligated· an auditor to elllploy appropriate 1 

audit procedures to obtain reasonable assurance about various assumptions 

in recogriitioh of the revenue. However, the Respondents have riot applied 

these procedures and simply accrued revenues without verifying underlying 

transactions or inventory which is basis for accrual of warehouse income. 

26.2. 1 Further1 if auditee is recognizing the revenue as "warehouse receipt" which 

shows that the auditee is in control of warehouse and its contents. Further the 

Para 23 of the Guidance Note on the Audit of Inventories specifically states 

• that the auditor should obtain confirmation from third parties. Paragraph 48 of 

the ICAI Guidance on CARO, 2003 do not exclude inventories being held on 

behalf of third parties and requires checking of adequacy and reasonableness 
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of the ~hysical verification of inventory in line with the nature of business. 
I . 

Further1as far as the pl(;la of Responclents th.at Guidance Note on Audit of 

--lnventofies has no nexus with_Gharge no. 2 is .concerned, th:ough ttleFe is no 

doubt ttlis relates ·to AS 9, however, as per allegation, waretraus_e ___ -r,_e_ce_i_p_t ____ _ 

transfer (WRT} charges forms 65% of income .:from sale Qf services, hence, 

WRT was required to be checked in depth. For. checking/verification of WRT, 

• the underlying inventory held by NSEL on behalf of third party was also 

required to be checked. Therefore, reference .of Guidance Note on Audit of 

lnventoj"ies -in the prima facie opinion while dealing, with this allegation cannot 
- . ' . . . , .. '. . .... . . . . . .. 

•• be termed as irre.levant as claimed by the Hesp0ndents.:in-their submissions. 

26.2.2 The Committee also noted that as per Guidance Note on Audit of Inventories, 

verific::afion of inventories may be carried out by employing the fol(owing 

procedures: 
' ··_I 

(a) exii#'Jination of records; 

(b) atte:,ndance at stock-taking; 

(c) obti;ining confirmations from third parties; 

(d) exa_mination of valuation and disclosure; and 

(e) analytical review procedures. 

•. The-nature; timing ,and extenfofaudit procedures to-be petfcmned is, 
. I . 

however, a matter of professional judgement of the auditor .... 

• {b) Aittendance at Stock-taking 

Physicatverification of inventories is the responsibility of the management of 

the entity. However, where the inventories are material and the auditor is 

placing reliance upon the physical count by the management, it may be 

appropriate for the auditor to attend the stock-taking • 

(c) Confirmations from Third Parties • • · 

the aJditor should also obtain confirmation from such third parties for whom 

the en~ity is holding significant amount of stocks 
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from the above provision it was noted that an auditor is required to physically 

verify the inventory at client's place and should also obtain third party 

confirmations for wlilom the entity is holding significant amount of stock.· 

However in the instant case .the Respondents have not verified the stocks 

lying at client's place simply taking the excuse that the stock is of third party. 

Further, the Respondents relied on the management representation that the 

parties whose stocks are lying with NSEL has conducted their .check and fails 

to provide any evidence that whether they perform any counter check on the 

said inventory. Moreover only on the basis that warehouse receipts are. issued 
. . 

and the buyer of the goods made the payment does not substantiate that 

there is no shortfall and goods are lying in the warehouse at the tirne .of 

transaction and as such Committee held the R'8Spondents . Guilty of 

professional misconduct for the said charge falling within.the.meaning of 

Items (7) and (8) of Part ·1 of Second Schedule to the Chartered Accountants 

Act, 1949. 

27 Charge 3 

The Committee noted that the third charge relates to deviation of amount from 

settlement guarantee fund. As- per Notes to Accounts No .. 39, Settlement 

Guarantee Fund rsGF") of Rs.360.60 crores has be.en maintained as on 31 st 

March, 2012, which has been received in the form of Bank Deposits, FDs, Cash, 

etc. should have been deployed in the same manner in liquid assets .. .But the 

SGF has been diverted to unrelated assets such as Trade Receivable, Short 

Term Loans and Advances and other current assets, against the Bye Laws of 

the Exchange. This also reflects that the financial statements of the Company is 

not reflecting true and fair view of the affairs of the Company as at balance sheet 

date as required u/s section 209 of the Companies Act, 1956 (which requires 

that the Companies should maintain proper books of accounts) for financial year 

2011-12. 
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27.1 Submissions of the Respondents 

The crux qf the submissions of the Respopdents with respect to the said charge 

is as under:· 

a. The Re.~pondents had submitted that notes to accounts Note 39 does not 

refer to1 Settlement Guarantee Fund ("SGF') but instead, to the Settlement 

Fund {"SF"). The Respondents noted that there was no predefined investment 

policy enshrined in NSEL's Bye-Laws and Rules. ln the absence of .any such 

specific guidelines approx. 50% of the margin balance has been deployed in 

liquid mutual fund and the balance in temporary foans and advance to 

·generate income: lt·is important to· note that the Company had-generated 

income by investing these_ funds, and not kept them idle. 

b. Margin money of Rs. 328.93 crores received by the company in its bank 

. accounts were reflected under various asset heads in the financial statements 

, forthe.syear ended 31st March, 2012. 

c. The a~nount of settlement guarantee fund was not material and thus not 

disclosed separately in the financial statements, 

d. There is no evidence of settlement defaults and claims having a negative 

impact on the liability. Neither assets nor liabilities have been understated. 

,, Nor is the profit been impacted by this. Adequate diligence to trade the marg.in 

money received. No mis utilization ofthe margin has been pointed out. 

27 .2 •. Findings of theCommi~e on Charge ·3: 

The Committee in view of findings that they heard on merits noted that the 

settlem_ent fund was received_ in the form of Bank Deposits, FDs, Cash etc. 

and should have been deployed in the same manner as in the case of liquid 

assets. However, SGF was diverted to unrelated assets against the bye-laws 

of the exchange. It was observed that despite the amount of margin money 

being huge and material, no disclosure, whatsoever, of such a significant 

policy of· NSEL was brought out in the Notes to Account. Further, the 

Resppndents also failed to disclose the basis on which the margin money was 

being invested by NSEL. It is submitted that disclosure of breakup of 
I 

' 
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Settlement Fund and policy relating to investment of margin money are 

necessary for true and fair view of the financial statements. 

27.2.1 The Committee observed -thatthe settlementfund of Rs 360.60 crores being a 

material amount was requii:ed to have been. disclosed separately. It is 

observed that in the pye laws ofNSEL there is no requirement of Settlement 

Fund. Further, the ~espondents in his written statement also admitted that 
•·' ' . 

there was no specificiguideline on investment of margin balance i.e. there was 

no policy .of NSEL for investment of margin money and thus, the policy ! . ' . ' . ' -

adopted iby the Con')pany should have been specifically brought out in the 
. ! . . . •. 

Notes to !Accounts to convey a correct picture as· regards the basis on which . . • ' . 
' the margin moneywastieing invested.· 

27.2.2 The Committee furtHer noted that requiremeAt .of ,maiAtenance • of Settlement 

Guarantee Fund (SGF) is given in Clause 12 of the Bye-laws of the Company 

which states as follows: 

i '. 
"12_.SetttementGuaranteeFund 

12.1 The Exchanefe .to maintain.Settlement Guarantee Fund 
' • 

. . 

12.1.1 The Exchang_e shall maintain Settlement Guarantee Fund in respect of 

• different commodity. segments of the. Exchange for such purpose, as may 

be prescribed b~ the .Relevant Authority from time to time. 

12.1.2 ••·•••••••••••••••••• 

12.1.3 The minimum corpus of the Settlement Guarantee Fund to be 

ensured befo~e commencement of trading will be Rs. 1 crore, which 

will be suitably increased from time to time, as the Board may 

debide. 
' 
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"12.2 Contribution to and Deposit with Settlement Guarantee Fund 

12. 2. 1 Each member shall be required to contribute to provide a minimum 
-- ---

security deposit; as :may be determined by the Relevant Authority .from 

timb .to time, to ethe relevant Settlement Guarantee Fund. The Settlement 
I 

Guarantee Fund shall be held by the Exchange. The Money in the 
I 

Settlement Guarantee Fund shall be appHed in the manner, as may be • 

provided in these Bye-Laws, Rules, Business Rules and Regulations of 

the! Exchange .and notices and orders issued thereunder from time to 

tim~. 
n 

12.3 The Relevant .Authority may, in its discretion, permit a member to 

contribute to orprovide the deposit to be maintained with the Settlement 

Guarantee Fund, in the form of either cash, fixed deposit receipts, bank 

. gi.larantees or in such other form or method and subject to such terms 

aJb conditions, as may be specified by the Relevant Authority from time 
I 

to(ime. 

12.6 Administration and Utilisation of Settlement Guarantee Fund 
• 

- 12.6.1 iThe Settlement Guarantee Fund may be utilised for suchpuiposes, as 

may be provided iil-t/1ese Bye-laws and Regulations and subject to such 

conditions as the Relevant Authority may prescribe from time to time, 

-which mayinclude: 

a). _ defn:1ying the expenses of creation and maintenance of Settlement 

Guarantee Fund, 

b) temporary application of SGF to meet shortfalls and deficiencies 

arising out of the clearing and settlement obligations of clearing 

members in • respect of such transactions, as may be provided in 

these Bye-laws, Rules, Business Rules and Regulations of the 

exchange in force from time to time, 
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I 

c) payment of_premium on insurance cover(s) which the Relevant 

Authority may take from time to time, and/or for creating a default 

reserve funiJJ. by tl!ansferl}_ng a speeifie_cl amount every year, as may 

be decided by,the Relevant Autherityfrom time to time, 

d) meeting any Joss or liability of the exchange arisinrJ out of clearing 

and settlement operations of such transactions as may be provided 

in these Bye-laws, Rules, Business Rules. and Regulations of the 

1exchange in force from time to time, 

e) repayment ,of the balcmce amount to the member pursuant to the 

• provisions regarding the repayment of deposits after meeting all 

obligations. under the Bye~laws, Rules, Business Rules and 

i Regulations of the exchange, when such member ceases to be a 

member, and 

. f) an_y other purpose, as may be specified by the Relevant Authority, 

. from time to time. · 

12.6.2 The Exchange shall have full power and authority to pledge, re­

p/edge, hypothecate, transfer, create an interest in, or assign any or 

•• all of the (a) cash or fixed deposits receipts ofSGF (b) securities or other 
I . 

instruments in which the cash corpus of SGF is invested, and (c) or bank 

guarantees or! any other instrument issued on behalf of a clearing 

member in favour of the Exchange towards depositto the SGF." 

27 .2.3 Fr6m the above, the Committee noted that it was clear that there is a 

requirement for maintaining a settlement guarantee fund in respect of 

different comrnodity segments of the Exchange for such purposes, as 

may be prescribed by the relevantauthority from time to time. Further, the 

ariiount of the deposit or contribution to be made by each. member to the . 

relevant Settlement Guarantee Fund is specified by the relevant authority 

and the minimum amount in SGF should not be less than Rs 1 crore 

which may be. increased. However the amount maintained in SGF is less 

th1an the specified amount. 
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27.2.4 The Committee also noted that, as per Clause 12.3 of the _Bye-laws, 

cot\tributions to· the Settlement Guarantee Fund -were to be made in the 

form of either cash deposit receipts, bank guarantees, or in such other 

form as may be specified by the relevant authority. However, the 

Respondents have not disclosed the break-up of the investment of SGF 

in financial statements which should have been specifically brought out in • 

the Notes to ACCC?unts to convey a better picture. Further the Company 

has invested the. amount. of Rs 360.60 crores (approx.) in loans and 

advances, procurement advarices, etc, which is not allowed asper bye-
. . 

laws. Although, the Respondents has-obtained ·the 100% confirmation. 

from the partieSto:wliC>m the ,advances were given but Since ifis against 

the provisions, hence it is the duty of the Respondents to report the same 

in their report. It is further noted that there is ongoing fraud in' NSEL which 

is:also in the common knowledge. Hence, the Respondents were required 

to put an extra effort. before -coming to any conclusion however the 

Respondents •• choose not to report about -the same. Thus the 

Respondents are· grossly negligent in conduct of their professional 

diities and are Guilty on this charge of professional 111isc6nduct 

faliing within ·the· meaning of Items (7) and (8) of Part lfof Second 

Schedule to the Chartered Accountants Act, 1949. 

28, .-Charge4 

The Committee noted that ·fourth charge ·relates to short insurance; The annual 

report shows that _a Pc:!rtly an:iount of Rs.14.76 lakhs is paid towards insurance 

while the average commodities lying at warehouse during the Fin. Year 2011-12 

amounted to Rs.1,000 to Rs.1,500 crores. It seems serious deficiency of under 

• insurance, causing the serious risk to the Exchange as well as Investors. It was 

the duty of the auditor to verify the same and particularly when Exchange 

performs the .business and stake ·of small investors are involved. It is sheer • 

negligence on the part of the Respondents as auditor to not perform the basic 

functions of audit. 
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28.1 Submissions of the Respondents 

The crux of the submissions of the Respondents with respect to the said charge 

is as under: 

a. The Respondents have submitted that the statutory auditors are not 

expected to and cannot, comment on business strategies of a Company. 

b. Whether to take insurance cover or not is decision of the proprietary and 

does not require auditor comment or consideration. 

c. Thai NSEL had no obligation to ins.url:l the goods lying in the warehouses 

since they did not belong to NSEL and is not a business risk of NSEL that 

could have created a .. .risk of material rnisstc1tements in the financial 

statements nor the misstatements • of an assertion risk as that term is 

,e:xplained in SA 315. 

d: The risks against the checks and balances that exist in the likelihood of a 

risk resulting into a financial implication but to the extent that doesn't 

.belongs to NSEL and they are not required to be responsible for it, which is 

basically spmebody else's asset. 

28.2 Findings of the Committee on Charge 4: 

The Committee in view .. of findings thatthey heard on merits noted that under­

insurance is an important ,business risk that can have severe consequence for 

a business including . finding itself severely out of pocket. The said risk is 

materiai and non-reporting of the same can result in risks of material mis­

statement and, hence, the Respondents ought to have reported or 

commented on the same in his audit report. 

28.2.1 The Committee further noted that the provisions of SA-315 "Identifying and 

Assessing the Risks of Material Misstatement through Understanding the 

Entity and Its Environment", Para 11 reads as under:-

"11. The auditor shall obtain an understanding of the following: 

Shri Arun Oalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -102102) 

and C:A Amit Kabra (M.No.-094533) Page 52 of 67 



◄ 

◄ 

[PR-255/2013-DD/251/2013/DC/675/2017] 

(a) Rell?vant industry, regulatory, and other external factors including the 

applicable financial reporting framework. (Rei: Para. A 17-A22) 

(b) Theinature of-the entity, including: 

(i) its operations; 

(ii) its ownership and governance structures; 

(iii) the types of investments that the entity is making and plans to make, 

including investments.in special-purpose entities; and 

(iv) the vv:ay that the entity is stroct1,1red and how it is financed; to enable 

the auditor to understanq the classes of transactions, account 

balances, and disclosures to be expected in the financial statements. 

(Ref: Para. A23-A27) 

;Ji; (c) Thi~ entity's selection and application otaccounting policies, including the 

rea'!:;ons for changes thereto. The auditor shall evaluate whether the 
' 

en~ty's accounting policies are appropriate for its business and consistent 

with the applicable financial reporting framework and accounting policies 

usJdinthe relevantindustry: (RebPara. A28) ·• • • 
! • 

(d) The entity's objectives and strategies, and those related business .risks ' • 

th~t may result in risks ofmaterial.misstatement. (Ref: Para. A29~A35) 

(e) Th~ measurement and review .of ihe entity's financial petfonitanoe .. (Ref: 

Pa/:a. A3&;A41r 

28.2.2 The cbmmittee noted from above provisions that it is the responsibility·of the 

audito~ to obtain an unde~tanding of the entity and identify the risk inv()lved • 

which may result in risks of material misstatement. In the present case, it is 

seen that NSEL offered services like warehousing and collateral management 

servic~s to market participants and markefparticipants are doing transactions 

depe~ding upon NSEL as they have confidence on them. The Committee 

furthe~ noted that NSEL has not taken insurance cover of the commodities 

lying bt its warehouse amounting to Rs. 1000 crores to Rs. 1500 crores. 

Howerer, the dependency of market participants casts responsibility on NSEL 

' ' 
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to take care of the goods of its clients and there should be an insurance cover 

upto a certain limit. It can also be seen from the example of a courier 

company who _J~~esponsible for shipping of goods of third party from one 
---------

p I ace to another place. If the goods are lost or some mishappening occurs in 

transit then the courier company will be held responsible. In a similar way, 

NSEL is held responsible for goods lying at its warehouse. 

28.2.3 The Committee noted that on a combined reading of the requirement of para 

. 11 of SA 315 with tl1!3 defe_nc,e provided by the Respondents, it is clear that 

the· Respondents have not spelt out whether. any analysis of the business 

risks was undertaken by them and if so, their assessment of the same and its 

impact on the financial statement of the Company. 

28.2.4 The Committee observed that there should be an insurance cover however 

instead of qualifying the said misstatement they have shifted the liability on 

the •management of NSEL. The Respondents .has not quantified the amount of 

risk involve.d due to under insurance. They simply stated that since the asset 

belongs to somebody else hence NSEL is n.ot requiredto. review on the same~ 

Thus they themselves accepted that they have not done any review of the risk 

involved in relation to goods of third party lying at warehouse of NSEL. Hence, 

the Respondents have not performed their .duties. in due diligence and are 

being held Guilty on this charge of professional misconduct falling within 

the meaning of Items (7) and (8) of Part I of Second Schedule to the 

. Chartered Accountants Act, 1949. 

29. Charge 5 

The Committee noted that the fifth charge relates to non-reporting of lack of 

proper internal control system. It is seen that as per point No. IV of Annexure to 

Auditor's Report (CARO) the auditor has stated that there are adequate internal 

control procedures commensurate with the size of the Company and the nature 

of its business, for the purchase of inventory and fixed assets and for the sale of 
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goods and services. However there is lack of proper internal control system in 

the Company. 
' 

29 .1 Submis~ions of the Respondents 

The crux of the submissions of the Respondents with respect to the said charge 

is as under: 

a. The Respondents have submitted that they have performed various 

procedures to check whether there is proper internal control system. 

b. That they have read the report of the internal auditor but not relied on and 

they Have performed their own. procedures. 

c. They have done their work independently and requested the Committee to 

test the work done by them instead of simply relying on the assumption that 

nothing has been .done by them. 

29.2 Finding~ of the Colrimittee on Charge 5: 

The Cqmmittee in view of findings that they heard on merits not~d that the 

Resporidents have placed on record the procedures followed by them in their 

audit process and submits that they have not relied on internal 9uditor report . 

instead,,performed their own procedures independently. The Comrpittee noted 

that th~ internal auditor in his report has raised alarm for sgime areas. 

How.ever, the Respondents has not raised any_ such alarm and issued a clean 
I . . .. 
I . - ., . 

audit r~port despite the fact that they themselves accepted that they have 

read th~ report of internal auditor but the issuance of -clean audit report shows 

lack of clue diligence by them . 

29.2.1 Further; with regard to sample size, for warehouse inward receipt, it is noted 

by the Committee with respect to FY 2011-12 that from HDFC Bank 

Statembnt given in Annexure 19 as produced on record by the Respondents, 
I 

the following is observed: 
I 
' i. For the month of April, 2011, there were 414 entries in the single month. 

Out 6t these, 9 entries were related to N.K. Protein Ltd i.e. large member 
I 

which 2.17% of total sample size. 
! 
' 
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11. For the; month of May, 2011, it was observed_ that the statement of bank 
I -- -

runs into 22 pages covering 505 entries. However, the Respondents ditl 

sampling only for one date oLMay month i.e. 10 May and only 23 entries 
,+---~--- - - I - -- - - - - -- --------

has been markedas sample. 
' • 

- iii. For the month of June, 2011, it is observed that out of 507 entries, only 19 

29.2.2 

. ' • ! 
entries has been marked as sample and 15 entries was related to only one 

I 
date i.e. 8 June, 2011. 

! 

With_ regard _to sample size of margjn accounts, it is_ not~d that the 
' Respondents has selected top 7 members whereas in selecting sarnple, he 

-sel.ected • '10 entries ~or N. K. Protein . Ltd, -o~ly. .With regttrd to __ settlement of 
. - I ) • 

traii$a<,ti6ns, it is observed that the Respondents had ,sele¢ted .22. days for 

large mer,ber's tran~actions. The details otwhichisgivenbelow: ____ . 

-~-No. Month Number of days per montll 
--

1. April, Nil 

' 
-- ! 

-

2. May· 1 1 
- ' ! 

3 -ilhne -· ' :''t ----- ' 

- -

4. July 1 
i 
p. - - - Augµst ? 

' 
----·t- - -- - - - -

6. ___ Septernber .3 
. ,_, .. -

-

7. October 1 
I I 
18. November 3 

19_ De¢ember 2 
I 

10. Jariuary 
• 

2 

11. February 1 
! 

12. March 2 
i 

i i 
From the above, if is noted that in the month of April, no date was selected. 

Moreo~er, in the m~nth of August only, 5 dates were selected. It is viewed that 
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no basis for selection of the datei, has been provided, accordingly, it is difficult to 

.see whether the dates selected by the Respondents is appropriate or not. 

29.2.3 With regard to sample -size selected for subsequent settlements of trades, the 

Respondents stated that he had tested samples cin random basis. However, 

while reviewing the documents submitted by him, he had reviewed only April 

month for,N.K. Protein Ltd. only with clearance on 4th May, 2012. 

29.2;4 It is noted that relevant standard on Sampling, SA 530, states as under. 

'Wfieh&esighing"·an Midit sample, the auditor shall CbhSidef the puipose Of the 

• ~adft pfucedure· ahcfthe characteristics of the population frord Which 'the sample 

•• \,viii be dfawn>(Ref: Para; A4-A9) 

. ." • ' -
•• Theauditorshalldetentline a sample site sufficient to reduce sampling"i-isk to . . 

• ah acceptably low level. (Ref: Para. A 10-A 11) . 

The· auditor shail sei~t items for the sample in such a way that each sampling 

•.• i.init i; the J)dpulation ha~ a ch~nce ofseiection. (Ref: Para .. A 12-A 13)" - •. . • . • ' -

The auditor shall perfomi audit procedures, appropriate to the purpose: on each 
: •. . . • ~···· •• ,•.-:; : . . . . . . . . ' . . . ' . .· . .·- . > . .. ·. . .. 

item selected. If the audit procedure is. not appiicable to the selected item, the 

aJditor shatipetfomi the procedure o; a repia~em~~t item. (R~f: p~~- A 14) 
• . ••• "S - '• - • • ••. • • • • • . • :·' . , _. • • .. , • 

If the auditor is unable to apply the designed audit procec;ff.!reS, or suitable . . . . - . . . ,. . 
alternative procedures, to a selected item; the auditor shall treat that item as a 

deviation from the prescribed control, in the case of tests of controls, or a 

misstatement, in the case of tests of details. (Ref: Para. A 1 S.:A 16)" 

The above mentioned paras of SA 530 sufficiently requires auditor to select the 

sample which is representative of the characteristics of whole population and 

sufficient lo reduce the sampling risk to an acceptably low level. However, as per 

the submissions of the Respondents it is noted that the sample selected by them 
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were insufficient and inadequate and are afterthought. The Respondents had 

submitted that they had ipplied adequate procedures to verify the transactions. 

I 
However it is noted that the Respondents in the present case with respect to 

I 
warehouse inward receipt has selected only one day in almost every month or 

data related to only oJe Company (few examples of which are mentioned in 

Para 29.5.1 above) ihich . shows that the sample size selected by the 
. . . . I . . 

Respondents were not adequate. Also with respect to margin accounts, the 

Respondents had sele~ed ~ntries of only one member which.might not indude 
. * 

the characteristic of all the entries of other members. Further with respect to 

settlement of transactilns also, it is noted that the sample size ~elected by the 
. .. ·• ..••• ·.• . '. • ' . • .•• • .• ·•· 

Responde~ts were not distributed equally due to which sample from each unit is . .. . . . . . f . . . . . . . 
not selected. Further with respect to settlement of trades, it i$ noted that the . I . . . . . . 
Respondents had reviewed data for the month of April only which shows that the 

sample selected does tot cover the characteristics of-all entries/transactions . 

. tn .. ,;ew o; """'.• ~ Is !noted that 11,e samp~ ,;re '.°lecled bt ~• 1,espondent, 

were not as per the relevant standard on auditing. Also the samples selected by 
. ·.· f ·. . ··•· ... 

them were neither representative of the characteristics of whole population nor 

sufficient to reduce t~e sampling risk to an acceptably low level. They failed to 

point out any discrep'anci~s in the financial statements e~en after perusing the 

internal Judit report therein various discrepancies are pointed out and issued 
. . . l. . . . . .•:.. . . • 

clean audit report. This resulted in the fraud of around Rs 5600 crore was·done 

by NSEL.!. In the inst!nt case seeing the irregularities pointed out by the Internal 

Auditor and NSEL ln~estors Forum, it is noted that the Respondents' selection of 

sample was not enotgh to cover the whole relevant population to point out any 

single discrepancies1regarding the operations of the Company 

29.2.5 The ~ommittee Jrther noted from the charge .related to short insurance that 

the Respondents h
1
ave not performed their work due diligently and failed to 

• • • 

report about lack of proper internal control as NSEL had not taken the insurance 

cover for the goodl worth of Rs 1000 crores to Rs 1500 crores lying at their 
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warehouse and also saying that since the goods belongs to third parties', they 

are not responsible for the same. However involvement of such huge amount 

.needs to be given special attention as it impacts the financial position of the 

, --·· ·- .,,. ....... 

-------- -·• --- -----
Company. Further the charge related to deviation of funds of settlement • 

guarantee fund also substantiates the lack of • professionalism on part of 

Respondents .. Thus, on overall consideration of the charges against the 

Respondents, it. was noted that they have failed to report on lack of proper 
. . .·. - . 

internal control system in NSEL 

292.6 The • cor.nmittEl~ noted that there was a lack of due diligence and gross 

negligence on the part of the Respondents. It is noted t~at if the Respondents 

have employed appropriate p~ocedures to obtain reasonable assurances about 

the sufficacy arid ~ffi~iency of internal control sy~tem in pl;~,' they would have 
·- . • ·: . . .. .·, . . . . . . ' . --· _. -. ' 

come to _know that internal control procedure/system are not commensurate with 

the size;;an~ .nature of the business. Further, the Respondents have failed to 

obtain s·ufficient information-. necessary for expressioil of. an opinion as per 

reporting requirement under Para 4 (iv) of Appendbc~I of CARO, 2003. 
. . . ... ·.· ' . . . . . ,. . . . . .. . . . 

Accordi,Qgly;- tile •• ·Re!;pom:l~nts are being·_ held. G.u:itty of, professional 

mis~ond~ct for the said ch~rge falling within the meani~g ~f .ltem~1(7) and (8) 

of Part I of Second Schedule to the Chartered Accountants Act, 1949~. 

30. Charge.6 . 

The Committee noted that the sixth charge relates to non-disclosure of 
. . . . . ' • . 

co~tingent liabilities and commitments. It was alleged that the auditor should 

have gone through Bye-Laws of NSEL. In the notes, the value of the contracts 
~ . ~ 

outstanding for which exchange is counter party arid the value of stock held by 

the exchange in the warehouse against the counter party liability should have 

been disclosed. However it was seen that no note has been given on the 

contingent liability /commitment. Since this is very significant and a major 

commitment, non-<:lisclosure of the same seriously distorts· the true and fair 

nature of the financial statement and this become further important where the 

insurance cover was not adequately taken . 
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' • 
30.1 Submissjons of the .R.esp.ondents 

- -~ . • -~ 

The crux of the--submissions of -the-Respondents with respeet-to the said 

charge is as under: 

a. The ~espondentihave submitted that they drew attention to the extract of 

Clauses 3.7, 5.17, 5.21 and 5.26 and 7.9, 9.6, 12.14 from the Bye Laws of 
l .: • • 

NSEL The Respondents also highlighted para no.8.8.7 of.the Guidance 
' 

Note on the revised Schedule VI and submits that the question of 
I_ . . 1. _ __ . _ · 

disclosure eithe[ as a contingency. or a commitment does not arise, 

• Further no other;exchange discloses total open positions as a "Contingent 
. = , ·- ._, . ::. ;··:: }_-: .-·:· -._.--- :· -· _ ··.: • '.:·· .:rt-'· , ·-': - - < --. '-· • + • . ·- -

Liapility" in their/ financial statements: Since nothing is .specified iii GMP 

on such matt:ers, generally acc'ept~d.practices of other entities operating in 

the iame industry become acceptedaccounting and disclosure practices. 

30.2 The Director (Discipline) had held the Respondents not guilty for this charge 

on the grounds that no such disclosure i!> required as per byelaws of the 
_.' '' . -,:: . . • •. . . ' - . ' . 

excharige, requirements of AS 29 and the revised Schedule VL However the· 
:.· .. ·.: ··, k .. , • . •. • ••• . ·. - , . . .· • • .••• 

Committee noted that since it .is the very basis of NSEL scam hence requires 
-i ,. 

further investigatiqn. 

30.3 Findings ofthe Committee on Charge 6: 

I 

The Committee in view of finding9 that they heard on merits noted that Clause 
I . . .- . t : . - • 

5.26 ,of Bye laws:of NSEL states as under: 

"The relevant authority of the Exchange may specify from time to time the 
I . '. . . 

types of transactions in specific commodity or commodities with regard to 

which the Exchange shall act as a legal counter party and the transactions 

that may be excluded from this purposes ........ " 
. I ' . 
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"Provided that if on an investigation by the Exchange, the Exchange 

conc/u~es that either all the transactions, or pa,t thereof in any commodity are 

found to have been executed on 'UEST",or any other trading sy.stem.of the 
---------''-- - .. --------------------- _· ' . 

Excharige ·iR'a,fraudt:Jlentmanner and for I are done.as 'financial. transaction or 

structutf3ddeals. andJorwith a design to defraud settlement..guarantee·fund, 

the relevant authority of the Exchange shall have absolute authority and 
I . 

discretion to withdraw itself as a legal counterpa,ty to anytransactioR". 

"Provided further that where the Relevant Authority decides to exercise its 

discretion to withdraw itself as a legal couRter party to transactions, either in 

full or part, and/or either from both sides or.single side ofthe,transaction, it 

shall aftprdanopportunity ofbeing heard to all the parties affected orlikely to 

be affebted by such decision. The decision taken .by the Relevant Authority 

thereari.er shall come into force forthwith and shall be fina/and binding on all 

the parties concemed, including the clients." 

Further; paragraph 8,8'7 of the Guidance Note on the revised Schedule VI 

states as follows:-
J 

I 

"8.8. 7 eontingent liabilities and commitments:-

(i) Gontirigentliabilities shall be classified as:~. 

(a) • Claims againstthe company not acknowledged as debt. 

• (b) Debts 

(c) Other money which the Company is contingent liable. 

(ii) Gommitments shall be classified as:-

(a) Estimated amount of contracts remaining to be executed on 
' 
I 

(b) 

capital account and not provided for; 

Uncalled Liability on shares and other investments pa,tly paid 

(c) Other Commitments (specified naturet 
! 
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30.3.1 The Committee noted that as per bye laws, if on an investigation the 

exchange, concludes ;that any transactions executed are found to be in a 

fraudulent manner, the relevant authority of the exchange have absolute 

at1thority .! and discfetion to withdraw itself as a legal counter party to any 

transacti0n after giving an opportunity of being heard to all the parties affected 

by the decision and; NSEL is required to disclose as regards the value of 
I 

contracts outstandin~ for which the exchange shall act as a legal counter 

party and the transactions which may be excluded from the purposes. 

However, it is seen that no such disclosure is made. Also, the Respondents ·, 

,have not denied that the NSEL is not a. counter party to the transactions held. 

The Committee further noted thatBCA in exercise of powers ,conferred to it 
I . . 

under section 27 ofthe FCRA vide notification no. S .. O. 906(E) dated 5th 
I '.- . . . . 

. June, 2007 '.had exempted all. forward.contracts of one day duration for the 

sale anct purchase •bf commodities traded on the NSEL, from operation of the 
i • • 

proviskms of the said Act subject to the following conditions, namely:-

I . 
. a) No short sale by members ofthe Exchange shall be allowed; 

b) All 1outstanding:positions of the trade at the end of the day shall-result in 

delivery.; 
I 

c) The National Spot Exchange Ltd shall organize. spot trading subject to 

regulation by the authorities regulating spot trade in the areas where such 

trl:idingctakessp.lace:•. 
I • 

• d} All information or returns relating to the trade as and when asked for shall 

be provided td the Central Governmentor its designated agency; 

e) T~e Central Governmentreserves the right to impose additional conditions 

from time to time as it may deem necessary and 

f) In case of exigencies, the .exemption will be withdrawn without assigning 

any reason in public interest. 

1. . . 
Howe"'.er, after analysing the trade data received from NSEL, the FMC identified 

the following issues relating to contracts traded on NSEL and sought 

clarifications from NSEL on 22 February, 2012. 
I 

I 
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a) As per the trade data submitted by NSEL, it was observed that 55 contracts 

offered for trade on NSEL were with settlement periods exceeding 11 days 

__ and all such contracts traded on NSEL were in violation of provisions of 

FCRA. 

b) The conclition of 'no short sale by members of the exchange shall be 

allowed' was not being met by NSEL. 

The FMC .requested the DCA to take necessary action regarding the above 

violations. OCA vide its letter dated 27 April 2012 directed NSEL to explc:1in as to 

why action should not be initiated· against them for violation of the conditions of . . . . .. - ' .· 
ttie notification dated 5th June, 2007 ... In responsie to the above, NSEL submitted 

a reply vide their letter dated 29 May, 2012 and after that DCA vide its letter 

dated 31st May, _2012, SO!Jght comments of tl')e Commission on the .NSEL letter 
.. ,' . 

dated 29,May, 2012. 
. :r . . 

Thus from the above it is seen that some initial proceedings were on going 

: :. :;.. .. , against NSEL before the date . of . sigr.i_ing of financial statements by the . -

,;1,:. Respondents i,e. 21 st May, 20~2 ~tiich.,i~ i~p~c:ting the financial position .of the 
'. . . . .. . . . .·, •'. . . . . . •' . . -·-· .. . . . 

Company and has to be shown as contingent liability in financial statements as 

per paragraph 8.8. 7 .of the Guidance Note on the revised Schedule;f\/I however 

the Respondents does not care]odlsclq~ie the same in their audit report for the . . . . . . 
period despite of having knowledge of the . same. A<:cordingly, the 

. ,· ·-,.. . ' . . . .- . ' ' . 

Respondents are being held :Guilty of :professional misconduct for the s.aid 

charge f~Hing within the m~aning of Items (7) and (8) of Part I of Second . ' . . 

Schedule to the Chartered Accountants ':\Ct, 1949. 

31. Charge 7 

The Committee noted that seventh charge relates to non-reporting of ongoing 

fraud in NSEL. It is alleged that as per Auditor's report point no. XX.I, the 

Respondents reported that no fraud on or by the Company has been noticed or 

reported during the course of the Respondents audit. However, NSEL has 
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defaulted in payment to.its investors and it is established that commodities were 

not physically available ;3nd it has resulted in fraud pell?etrated by th.e Company 

and ~ross negligence on the part of the auditor of the Company. The 

Respondents have not complied with the Standard of Auditing which has led to 

misstatement in the financial statements that could have been discovered by the 

Respondents. 

31.1 Submissions of-the Respondents 

The crux of the submissions of. the Respondents with respect to the said 

charge ·is as under: 
·_ . ' ' ·- • • .'t. . . -

a. -· The Respondents had drawn attention to Paragraph 4 (xxi) of CARO 

which required the auditor to f~pdr{ on 
,; . ' 

"Whether any fraud. on 6t by the Company has beeri' noticed ot reported • . . 

dur:ihg the year. If yes, the nature and the amount 'involved is to • be 

indicated" 

In this connection, the Respondents drew reference to paragraph'77(a) of 

. ••. the Statement on the. C6'rnpani~i '(Auditor's Ri:iport)' Order 2003, i§~ued 

.by the ICAI, which stated The scope of auditor's inquiry under this clause 

is restricted to frauds, noticed or~ported' during the year. The use of the 

words "noticed or • rejJ~~ed" "inciica~es that tne ~anage"t»ent of the 
... :~•..:.,--•,••·-···:_ ,..;. ' .. ,.·•-.:...:_.~ ,._:.:.: .' •..... :., L,.._ • •. .:..>.•-:-• .. ,.;., . .:.,_:.__, . ' .. ·., • .. :; _·, ..... ,.'.<,-- _; •. 

. . _· ~c,mpany ~hould_haile the knowledge about the frauds", (emphasis 
• . . •-, . • - ..• , . - . . .• • .. ; ._. _. • •:, l:, •. • •. •:··••~ • .. : - . ·, ;, . ;_.. . . :-. 

supplied) oh the Company or by the Company that have occurred during 

the period r;overed by the Auditor's report. 

b. That there-is no evidence that media reports were available. 

c. As per guidance note on CARO, it was the management who should 

have. brought it to auditor's attention about the fraud in Company 

however no such fraud has been brought to attention by management. 

d. lnfact they have given a representation that there were no ongoing fraud 
. . 

in NSEL. lnspite of that they have- ran a complete fraud assessment for 

identifying the fraud. 
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. 31.2 Findings of the Committee on Charge 7 

The Committee inthis refillJcd nqted that, on perusal of the DCA notification,Jt 

is obsefved that in early 2012 the FMC was appointed as 'designated agency' 

to colle~ct data from NSEL and protect investors' interest. On 27th April 2012, 

based on the data provided by the Forward Markets Commission (India), the 

Ministry of Consumer affairs issued a show cause notice to NSEL that it was 

violating the conditions of 2007 exemption like 'no short sale', 'no stock 

verification mechanism' and'. conducting trades beyond 11 days'. 

Further;the NSEL scam is estimated to be a Rs. 5600 crore fraud as per 

Complainant that came outto lightafter the National Spot Exchange failed to 

pay its investors in commodity pair contracts after 31 July 2013. So from 

early 2012- July 2013 the t=MC knew about fraudulent NTSD contracts 

rampantly being. conducted without registration under section· 14A-14B of. 

FCRAbut for reasons unknown did not act. NSEL kept operating outside the 

realms 9f law and in March 2012, it notched up a Rs. 45,500 crore turnover, 

the highest ever monthly average. · · 

31.2.1 The Committee further noted that although, the newspapers::reports are 

treated as hearsay evidence, yet, looking into the fact that Show cause notice 

had been issued to NSEL as early as in April 2012 and the auditreport had 

been signed by the Respondents 011 21st May, 2012 and the Respondents 

have not brought on record any documentary evidence to show the checks 

.. carried out by them a~erthe Balance Sheet date to counter such claims being 

made irl the newspaper reports. Thus there were sufficient reasons to raise 
' 

suspicion in the mind of the Respondents so as to thoroughly 

check/i~vestigate into the affairs of NSEL before signing their report for the 

FinanciJI Year 2011-12. However the Respondents relied on management's 
I 

represer~tation letter that no·fraud is noticed and choose not to report in their 

report about the on-going fraud. Accordingly, the Respondents are being 

held G~ilty of professional misconduct for this charge also falling within 

I 
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the meaning of Items (7) and (8) of Part I of Second Schedule to the 

Chartered Accountants Act, 1949. 

r 32 
Keeping in view of above charges, the Committee noted that audited financial 

statements have an extremely high degree of reliability and validity in 

comparison with unaudited financial statements. The auditor should exercise 

his prof(\lssional judgment and maintain professional skepticism throughout 

the audit. As per the requirements of Companies Act, 1956, the. auditor is 

responsib!efor pr~paring i:m audit report based on the financial statements of 

the COIT)pany and should be in accordance with the relevant laws. He must 

. ensure that the.financial statements comply with the relevant provisions of the 

Companies Act 1956, relevant Accounting Standards etc .. In addition to this, it 

is imperative that he ensures that the .entity's financial st<1tements depict a 

true and fair view of the company's financial • position. • However, the 

Committee is of the view that in the extant· case, the ,auditor has neither 

applied his professional judgment while giving. his opinion on true and fair 

view of • the financial statements of the Company • nor complied with the 

requirements of th.e Standard on Auditing (SAs) incluiUng SA 240 wherein he 

must plan and perform his audit procedures to address the risk of material 

misst~tement due to fraud as well as SA 500 which requires that the au<:litor 

should obtain sufficient appropriate ,evidence to able to draw reasonable 

conclusions on whichthe audit opinion is fon;neq. Accordingly, the 

Comr:nittee noted that the Respondents were gr9ssly. negligent in conduct of 

their duties as well as failed to obtain sufficient information for expressing 

their • opinion and therefore holds the Respondents Guilty of professional 

misconduct falling within the meaning of Items (7) and (8) of Part I of Second 

Schedule to the Chartered Accountants Act, 1949. 

CONCLUSION 

33 In view of the above observations, considering the submissions of the 

Respondents and documents on record, the Committee held the Respondents 
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GUil TY of Professional Misconduct falling within the meaning of Item (7) and 
I . C . . 

(8) of Part I of the Second Schedule to the Chartered Accountants Act, 1949. 
I 

S.l!l/-
{CA. RANJEETJ~U.MAR AGARWAL) 

PRESIDING OFFICER 

SD/-
(MRS RA~I NAIR, LR.S. RETD.) 

GOVER,MENT NOMINEE 

·SO/-
(CA. SAN!JAYKUMAR AGARWAL} 

, MEMBER 

I . 
DATE: 07rH FEBRUARY, 2024 

. I 

PLACE: NEW DELHI 

I 
I 
I 
I 
I 
I 

SD/-
(SHRI ARUN KUMAR, IAS, RETD.) 

GOVERNMENT NOMINEE 

SD/-
(CA. SRIDHAR MUPPALA) 

MEMBER 

Shri Arun Dalmia, Jecretary, i\lSH, Mumbai vs CA Shrawan Bhagwati la!an (M.No -102102) 
I 

and CA Amit Kabral (M.No.-094533) Pag,2 67 of 67 
' 




