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[DISCIPLINARY COMMITTEE [BENCH-II (2024-2025)]
[Constituted under Section 21B of the Chartered Accountants Act, 1949]

ORDER UNDER SECTION 21B (3} OF THE CHARTERED ACCOUNTANTS ACT, 1949 READ
WITH RULE 19(1) OF THE CHARTERED ACCOUNTANTS (PROCEDURE OF

INVESTIGATIONS OF PROFESSIONAL AND OTHER MISCONDUCT AND CONDUCT OF
CASES) RULES, 2007 .

[PR-255/2013-DD/251/2013/DC/675/2017] .
in the matter of:

Shri:Arun Dilimia, :

Secretary, NSEL Investor Forum,

- Tééhnockaft House
. R25 ‘MIDC: Industnal Area

Road No-~3;0pp" ESIC Hospital,
Andhen (East) - '

Mumbai-400093 ...... Complamant

Vérsus

CA. Shrawan Bhagwati Jalan (M. No. 102102).and
CA. Amit'Kabra{M.No..094533),

"MisSV Ghatalla and Associates (FRN 103162W),'

14th Floor, The Ruby,
29, Senapati Bapat Marg,
Dadar (West)
Mumbai-400028. -~ . Respondeént(s)
Members Present:;

CA. Ranjeet Kumar Agarwal, Presiding Officer (in person) .

NMrs. Rani S. Nalr, IRS {Retd.), Goverhmerit Nominee (through ve)

Shri Arun Kumar, IAS (Retd:), Government Nominee (through VC)

CA. Sanjay Kumar‘Agarwal Member (in person):

CA. Cotha S Srinivas, Member (in person)

. | ‘
Date of Hearing 1 : 28" March 2024
Date of Order | : 11" July 2024
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1. That vide Findings under Rule 18(17) of the Charered .Accountants (Procedure of
Investigations of Prtl)fessional and Other Misconduct and Conduct of Cases) Rules, 2007, the
Disciplinary Commitiee was, inter-alia, of the opinion that CA, Shrawan Bhagwati Jalan (M. No.
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402102) and CA. Amit Kabra (M. No. 094533) (hereinafter referred to as the ‘Respondent(s)’)
are GUILTY of Professional Misconduct falling within the meaning of Item (7) and (8) of Part | of
the Second Schedulé to the Chartered Accountants Act, 1949.

2 That pursuant to the said Findings, an action under Section 21B(3) of the Chartered
Accountants (Ameridment) Act, 2006 was contemplated against the Respondent{s) and a
communication was addressed to them thereby granting opportunity of being heard in person /

through video confgrencing -and to make representation before the Committee on 28" March
2024. '

3. The Committee noted that on the date of the hearing held on 28" March 2024, the
Respondent(s) were present in person and made their verbal representation on the Findings of
the Disciplinary Commlttee inter-alia, stating that, that their professional reputation -and
professmnal work Has suffered a lot as the"case was going on ‘since !ong time, The true and:fair-
view of the financial statéments of the Company for FY 2011-12-was -not- actually - vitiated
because of the Audit Opinion. The financial ‘position of the Company-was. not affected by the
alleged enhanced discigsures. The regulatory Show caiise notices were never brought to.their
riotice: ©n. being asked in the meetlng with the Management aiso the Mana‘gemeni gave /a
representation that they did not recéive any reguilatory commumcatlon to that effect. To that
extent; they were victims of fraud or wrong information given to them by the management They
had no reason to doubt the credibility of the CEO or CFO at that point in time. There were no
complaints from any of the purchasers. There was nothing in the bye-laws of the Company which
suggested that how the margin money should be invested. More importantly, none of the money

which was held ais margin money in respect of the Settiement Fund had gone missing. ‘There
was no financial loss.

3.1 The Commitiee also noted that the Respondent(s) in their written representation on the
Findings of the Committee, inter-alia, stated as under:

a. 'n September 2013 i.e., 18 months after the end of the last year audited by the Respondent(s)
and 15 months after the subject Audit report had been issued, the management of National Spot
Exchange Limited (NSEL) itself identified issues pertaining to the subsequent year i.e. FY 2012-
13, that led to thé withdrawal of audit reports by the then statutory auditors of both National Spot
Exchange Limited (NSEL) and Financial Technologies India Limited (FTIL) (i.e. the parent
company of National Spot Exchange Limited), being M/s Mukesh P. Shah & Co, and Deloitte
Haskins & Sells LLP respectively. As is clear from the audit report for the year ended 315t March
2014, which explains the circumstances leading up to the withdrawal of the audit reports of
Financial Technologles India Limited (FTIL) and Nationa! Spot Exchange Limited (NSEL), none

of the issuies identified related to the financial year ended 31 31 Nrareimr 2012, In respect of FY
2011-12, the auditor's report for Financial Technologies India Limited (FTIL) was not wathdraw%/

Mr. Arun Dalmia -V's- CA. Shrawan Bhagwati Jalan (M. No 102102) and CA Amit Kabra (M Mo 094533)
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b. The financial statements of FY 2012-13 (i.e. the year in respect of which financial iregularities
were hoticed by the Company, and accordingly the audit reports withdrawn) were audited by Mfs
Mukesh P. Shah & Co., who was earlier the internal auditor of NSEL and had issued a clean
audit report. It was only when the Company issued letters in September 2013, regarding

drscrepancnes in its financial statements for FY 2012-13, that CA. Mukesh P. Shah withdrew his
report

c. The Director (Discipline) in his Prima Facie Opinion and the Disciplinary Committee in its
Fmdmgs have relied upon a media report which was published on 3™ October 2012: The said
medla report is dated 5 months' after the Respondent CA. Amit. Kabra signed the audit report (for
FY 2011-12), and within the period. audited by-CA. Mukesh P. Shah'i.e-in FY 2012-13. Despite
the: medla reports berng in'the. public domain within the period audrted by CA: Mukesh P.'Shah,
he expressed no apprehenslon in his audit report in respect of. the fihancial statements internal-
contrals, fraud reporting-étc. Despite the stark drtference in crrcumstances where CA- Mukesh P.

Shiah tactually had the - benet' t.of such. mediatreports within' the year whlch he: ,audrted CA. -
NMukesh:P. Shah haSr Hesn exonerated for’ 12 of:-15 charges whereas the Respondent(s) have:’

been held gurlty in: many of such charges

d The Respondent(s) had also explalned that they carned out appropnate audlt procedures
subseluent to thei yearsend (at paragraph 1: 1.5 of submrssron dated 8 February 2023), which
have been completely |gnored in arriving at the Flndrngs

e. At no stage in.the. proceedings did the Disciplinary Commitiee ask the Respondent(s) to

defend on the allegations other than those where Pfima facie guilty- Findings were made in the
Prima Facre Opinion.

f. Wrth respect to Charge 1 of the Frndmgs ‘the -‘Respondent(s) stated that this was not Lhe
charge in the Prima Facie Opinion. Accordingly, this was not argued against, nor did the Hon'ble
Bench ask the Respondent(s) to address this issue.

g. With respect to Charge 2 of the Findings, the Respondent(s) stated that CA. Mukesh P. Shah

has not been charged with this allegation despite the facts and requirements of audit being

similat in the subsequent year as regards verification of third-party inventory. There is nothing
that even remote[y suggests or supports that there was a shortfall in the inventory in.the F.Y.
2011-12. The Audit procedures carried out were also detailed in-the Written Submissions filed by
the Respondent(s) However, the Disciplinary Committee completely ignored all the submissions
made and the audit procedures highlighted by the Respondent(s).

hANrth respect‘to*the—specrf ¢ Settlement Guarantee-Fund discl osure™ retated“atlegatrons,_jh_e_- )

Respohdent(s) stated that the Findings have failed to consider and address the
detaileld submissions of the Respondent(s). aef
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i. With respect to Charge 4 of the Findings, the Disciplinary Committee did not provide an
evidence or support fo demonstrate how the failure to obtain insurance (beyond what the client
had) created a reportable financial misstatement which the auditor failed to report upon. |n the
subsequent year (FY 2012-13), the circumstances and the Company's position regarding
quantum of i msurance taken in respect of goods owned by third parties was similar to the year in
which the Respondelnt{s) were the auditor (F.Y. 2011-12). Despite the similar circumstances in
both the years, CA. Mukesh P. Shah has been exonerated in this matter, whereas, the
Respondent(s) have been charged for the Company's "under-insurance". This Charge 4 has
been made in the clontext of under insurance of the goods lying at the warehouses’ despite an
express acknowledgment by the Durector(Drscrpline) that “liabilities attached to ownership
continued to be wrth buyer/seller of commodities as a result of which. there were no contingent
habmtres that were: requ:red to be disclosed but were not d:scloseo‘“ Whlch has not been

‘ 'controverted by the Dlscuphnary Comm|ttee ‘ -

I - ‘i . . . . . P . . .o - te g . L
i? W'th respect to C}rarge 5: of the Fmdmgs a*the Respondent(s) stated that: under—msurance Was
never a. basns for ithe charge nor.-was it raised during the. proceedlngs Theie being sno

, substantial change in the internal controi system of the Company between FY 2011-12 .and FY

2012-13, thls charge has not been ie\ned on CA Mikesh-P. Shah

k. With respect to Charge 6 -of the Fmdrngs the Respondent(s) stated that-thie ‘Director

(Discipline) had dropped the allegations in the complaint in respect of this matter and held that
the Respondent(s) 'are not guilty. At the Hearing before this Disciplinary Committee, the
Resporident(s) wete held: not guilty-in respect of this charge;, as the transcripts (page 33 of
transcripts of hearitig dated: 25 July 2023) records as follows:

"Presiding Offiter: Charge?, whether you have been already discharged?
Counsel for Respondent: Yes, your honour. Presiding Officer: Okay, charge 8.”

In fact, no furtherdiscussion on this ‘charge occurred nor were any arguments sought by the
Hon'ble Bench,

i. With respect to 'Charge 6 of the Findings, the Respondent(s) also raised a piea mentioning
about the violation| of Rule 9(3) of the CA Rules 2007 stating that this matter has not been placed
before the Board 6f Discipline for their perusal and has instead been directly placed before the
Disciplinary Committee by mrcumventmg the authority and power of the Board of Discipline.

m. The Appellate Authority is currently not quorate and functional. There is no reason or basis

not to defer the_,pro_oeedlngs._ﬂll,sugh_tm;a that t the Respondent(s) can avail their statutory

remedy before the Appe!late Authority. Such an approach would also be consastent wrth an Order
passed by the Dglhi High Court in similar circumstances. Thus, the Respondent requested the
Committee not to pass any Orders till the Appeltate Authority is functional, as they will not have
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the ability to pursue their statutory right of appeal provided in the Chartered Accountants Act
1949.

4. The Commitiee considered the reasoning as contained in the Findings holding the
Respondent(s) Guilty of Professional Misconduct vis-a-vis written and verbal representation of
the ‘Respondent. On consideration of the representation of the Respondent(s), the Committee
noted that the primary grudge of the Respondent(s) is with respect to the following four issues:

(a) They have been held guilty in respect of charges for which another member agalnst whom
disciplinary proceedlngs had been m:trated in respect of the same ‘entity for a different financial
year has been held Not Guilty at ana Facie Opinion Stage itsef (i.e. charge no. 2,45 and 7 of
the Findings) :

' (b) They have been held guilty-in: respect of the charge for whrch the ReSpondent had been held
Not Gurlty by the Dlrector (Dlscrphne) (r e. charge 6 of the Flndlngs)

(c) They have been held guuty for charges whrch were not there in the ana Facre Oplnlon

(d) To defer the consrderatlon of therr case fcr award of pumshment since the Appellate Authorlty
is. non-functlonal : - .

5.lBefore deciding on the quantdm of punishment to be aWarded to the Respondent(s), the
Committee considered the aforesaid four objections of the Respondent(s) and opined as under:

5.1 V\ﬁth‘respe‘ct to the first issue regarding comparing the instant case with an earlier decided
case in respect of the same entity for a different financial year, the Commitiee opined that
comparing two dlstlnct disciplinary cases -as ‘eye to eye’, is not warranted as each case is

decided on merits on the basis of dué consideration of all the facts, documents and submlssaons
on record. ’

52 As regard-the second issue which is in respect to Charge 6 of the Findings (i.e. non-
disclosure of 'outstanding contracts i.e. contingent liabilittes and commitments), wherein the
Disciplinaty Committee did not agree with the not- -guilty opinion of the Director(Discipline) and

held the Respondent Gunty for the same, the Committee noted that the Director(Discipline) in his
\ Prima Facie Opirtion in respect of 8 allegations opined as under:

5.No. | Allegations Prima Facie View of Directo
o _ o 7 ] {Discipline)
e - 1 -t- ——|Wrong mentioning of Nature of Stock exchange—~————Held.Guilty -
2, AS-9 not foliowed for warehouse receipts Held Guilty
3. Deviation of amount from Settlement guarantee] Held Guilty

Fund B

- L
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4 Short Insurance : Held Guilty -

5. Lack of proper internal control procedures not Held Guilty
reported

6. Failed to disclose the details in financial Held Not Guilty

statemegnts as per AS-18

7. Non-disclosure of Contingent Liability and Held Not Guilty
commitments

8. As per Auditors Report point no. XXI, the Held Guilty

Resporidents reported that no fraud on or by the '
Company is noticed despite that NSEL has
idefaulted in payment to its investors and also
commodities were not physicaily available which
 |resulted in fraud perpetrated by the Company and
|gross negiigence on the part of the ‘auditor of the]
Compahy

5.3 The Comniittee noted that the Director (Discipline) in terms of Ruie 9 of the Chaftered
Accountants (Procedure of Inves’ugations of Proféssional and Other Misconduct and Conduct of
Cases) Rules, 2007, held the Respondent{s) Pfima-facie Guilty of Professmnal Mlsconduct
falling within the meaning of ltem (7) and (8) of Part'| of the Second Schedule to thé Chiartered
Accountants Act, 1949. Accordingly, in terms of the provisions of Ruie 9(2)(a)(ii)) of the
Chartered Accountants (Procedure of Investigations of Professional and Other Misconduct and
Conduct of Cases) Rules, 2007 the Prima Facie Opinion of the Director(Discipline) was placed
before the D|SC|pI|nary Commlttee The Dtsmplmary Commlttee on consideration of the same
opined as under

“The Committee ori consideration of the same conctirred with the reasons given against
the charge (s) and thus, agreed with the prima facie opinion of the Director that the
Respondent(s ) are Guilty of Professional Misconduct falling within the meaning of
Clauses (7) and (8) of Part | of the Second Schedule to the Chartered Accountants Act
1949 except for the reasoning as regard the charge raised in para 1.7 of the complaint

and dealt in para 17.21 to 17.28 of the said Prima facie opinion. It was viewed that the

allegation dealt in the said paras pertains to the matter which was the very basis of
NSEL Scam. Moreover, the Committee decided that the requirement of AS-29 vis-a-vis
disclosures made in the extant case needs to be further investigated taking into
consideration the nature of contracts entered into and stock taken against them together
with the byelaws governing them. The Committee accordingly did not agree with the

_ views omet;feeteF{B:sef,e#ﬂe)—&hat—ne—dJsc!osures were -requ;red_and_hence_demded_to

 refer the-said-Charge for further enquiry.”

5.4 Accordingly, the Committee decided to proceed further under Chapter V of the Chartered
Accountants (Procedure of Investigations of Professional and Other Misconduct and Conduct og\
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Cases) Rules, 2007. Thus, the Committee noted that out of 8 allegations in the Prima Facie
Opinian, the instant case had been referred for enquiry in respect of the following 7 charges:

5.No. Charges

1. Wrong mentioning of Nature of Stock exchange

‘2. - 1AS-9 not followed for warehouse receipts

3. Deviation of amount from Settlement guarantee Fund

4. Short Insurance. _

5 ' Lack of proper lnternal control procedures not reported
6.. [Non- dlsclosure of Contlngent Liability and comrhitrients )

7 As per Audrtor’s Report point.no. XXI, the Reéspondents reported that,
1no fraud on -or by ‘the Company is notlced degpite that NSEL has
R defaulted in; payment to dts, mvestors and also commedmes were not
' o phyércally avallable whlch resulted in., fraud perpetrated by the_

Company and gross negllgence on. the part of- the- audltor of the-
Company :

5. 5 The Commlttee further noted that the Respondent(s) ln thelr wntten submlsswns dated 12th
January 2018 on the Prlma Fame Opinion with respett to the. instant charge of non—dlsclosure of
outstandmg contracts as contlngent Ilablllty and commitment pointed ‘out that the matter should

have been dealt in terms of the provisions of Rule 9(3) of the aforesaid Rules which provides as
under:

"Where the Director in of the prima facie opinion that the member or the firm is not guitty
of any misconduct either under the First Schedule or the Second Schedule, he shall place
the matter before the Board of Discipline, and the Board of Discipline-

(a)

(b) ifit disagrees with such opinion of the Director, then it may either proceed under
chapter IV of these rules, if the matter pertains to First Schedule, or refer the matter to the
Committee. to proceed under Chapter V ‘of these Rules, if the matter pertains to the

g Secrc:gnd Schedule or both the Schedules or may advise the Director to further investigate
the matter.”

5.6 in this regard, the Committee noted that the (erstwhile) Disciplinary Committee had agreed
with the substantial/majority charges/allegations of the Director(Discipline) wherein guilty opinion

——————was: gmén inthe PnrtTa‘Fa‘cle“Crplnim—m:‘ngly-proceeded furthér under Chapler V of the
aforesaid Rufes. While doing so, the not-guilty opinion of the Director {(Discipline) in respect of
one of the allegations was not accepted. &/

- - o e——t -
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5.7 The Committee inoted that it is the case of the Respondent(s) that in respect of ‘Not Guilty’
charges, it was onlyjthe Board of Discipline which had the power to consider the same. However,
the Committee was of the view that the Chartered Accountants Act 1949 and the Rules framed
thereunder provide for the consideration of the Prima Facie Opinion in toto and not on piecemeal

charge-wise basis.

5.8 Further, there i$ sufficient documents/information available on record on the basis of which
the Disciplinary Co:mmittee did not accept the not-guilty opinion of the Director (Discipline) in
respect of one of the allegations and proceeded further in-the matter Detanled reasons, to this
effect, were also provided to the’ Respondent(s) vide letter dated 70 Novermber 2017 when the
decision of the Dlsolpilnary Committee on the Prima- Facre Gpinron of the- Director(Biscrplme) was
commumcated to ithem Further, the ReSpondent(s) in théir written submissions dated 12
Janudry 2018°on the Prima Facie Opmlon also reiferated their response made vrde their earlier
written’ subtm’s*sions dated'14“‘*January 2013 at‘the Pnnta Fagis’ Opimon*stagerln"respect of the
said charge which ‘had been duly consudered by the Commrttee before amvmg at ‘rts Flndings in
respect of: the sard{charge as referred to i para 36 oF its: Fmdings )
. !

5.9 The Comm:tte&e also noted that the case was Iisted for heanng ‘on 15 occasrons Dunng the
course of fi fteenth and fi nal hearlng heid on 25'th July 2023 the Res.pondent(s) weré’ Spemf caily'
d8ked” By Ahe- Comrnlttee “withi respect to' ttiis charge’ 4s to whether ‘they “Havé beén already
discharged to whlph the counsel for the Respondent(s) answered in affirmative. The Committee
was of the view that it is incumbent upon the parties to the case to bring correct facts before the
Committee and -thlus, it was upon the Respondent(s) also to specifically bring to the notice of the
Committee that the said charge had beén referred for enquiry.

5.9.1 The Committee also specifically informed the Respondent(s) during the said hearing that
since one of thei_i' claim 1n earlier hearing was that they had not been given natural justice as

. without asking them anything, the Opinion had been given by the Director(Discipline), they were
given the opportunity to submit the document in their defence by the Committee which were duly
considered by the Committee.

5.10 Thus, the Commlttee was of the view that the Respondent(s) at a later stage is estopped

" from pleading. that due opportunity to defend their case was not provided to them and that no
prejudice was caused to them. '

511 The Commfittee was also of the view that apart from this charge, even otherwise also, the

Respondent(s) Had been held Guilty for various other charges of Professional misconduct in the
— _Instant case by the Committee.
.. ~ 3 S - L

5 12 As regard the third issue, the Committee hetd that |t has arnved at its Fmdings holding the
Respondent(s) éurlty in respect of the charge alleged against them in Form ‘I' only for which due

Mr. Arun Dalmia -Vs- CA. Shrawan Bhagwati Jalan (M. No. 102702) and CA. Amit Kabra (M. No. 094533}
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opportunity to defend their case was provided to the Respondent(s) in 15 hearing(s) when the
case was listed for enquiry before it.

5.13 As regards the fourth issue, the Committee noted that the Respondent(s) referred to a
decision dated 14" March 2023 of the Hon’ble High Court of Delhi in Vijaykant Jagannath
Kutkarni V.S. Disciplinary Committee, The 1CAl and Ors. (W.P. (C) 1887 of 2023) as g3 basis
of their request to defer the Committee’s decision.to pass Orders under Section 21B(3) of the
Chartered Accountants Act 1949. The Committee referred to. the follow:ng contents of the said

Order: -

“17. The Disciplinary Committee has at this"stage passed -an -order. holding - the -
Petitioner guilty-of profess:ona! misconduct. However, the final -décision as to what
action- needs “to .be taken against the -Petitioner .is yet to -be determrned by the.
sDrscrplrnary~Comm:ttee Under: Section- 218(5) the*Drscrpimary”Gommntee is*toafford:
£33 PIOPer: hearmg ‘to the- Petrt:oner and: oniy thereafter proceed:to: take ‘action: Such*an :
. order under Sect:on 218:(5) :s clean'y appea!able to the Authonty

8. i the umque facts and crrcumstances of fh:s case the foﬂowmg drrect:ons are.
rssued - -

i) The Petitioner shall ‘appear before the Disciplinary Committee and make his
. submissions in respect of the action under Section 21B (5)

i) A fi. nal order passed by the Drscrplmary Commrttee shaH be commumcated to
the Petrttoner :

iii) The Petmoner would be entrtled to approach the Appeliate Authonty under
Section 22G both in respect of the Ordeér dated 6th January, 2023 and the final
Order to be passed by the Drsc:plmary Commrttee For a period of eight weeks,
the final Order that may be passed would not be given effect to in order to

enable the Petitioner fo approach the Appellate Authonty under Section
22G. (emphasrs prowded) i

5.14 Thus, the Commlﬁee held that even the Hon'ble Delhi High Court has not estopped the
Disciplinary Commlttee from contlnumg with its proceedings in the case on the ground under

consideration before it. Accordingly, the Committee was of the view that it is well within its right to
consider the case of the Respondent(s) for award of punishment.

8. Thus, keeping in’ wew the facts and cwcumstances of the case, material oh record mcludlng
verbal and written representatlon on the Findings, the Committee in respect of the following

(RS F RN e~ 2 2 R o ol e s g P ca e ST - -

(a) First Charge: The Respondent(s failed to bring on record documentary evidence to show that
the Company (NSEL) was a regulated entity and had taken any pérmission to do the business of
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spot exchange from any Government Authority / Agency. The Company was dealing with various
persons, including stockbrokers. sub-brokers, Godown owners, bankers, and the general public,
and taking margin money from them as well. Moreover, it was providing the service of spot
exchange PAN India without involvement of any Government agency that can control the
business activity of the Company to obtain robustness, safety and resilience in the activities
conducted by them. The Respondent(s) gave the reference of notification issued by Department
of Consumer Affaits (DCA) dated 6th February 2012 wherein Department of Consumer Affairs
(DCA) appointed the Forward Markets Commission, Mumbai (FMC) as designated agency to
which all information or returns relating to the trade shall be provided. Hence, Forward Markets
Commission, Mumbai (FMC} will be the regulator for all future commodity exchanges in india.
Thus, it shows that the Department of Consumer Affairs. (DCA) is regulating the NSEL and the
same is also inthe knowledge of the Respondent(s) as they themselves have informed about the
same. Also, the wdate of issue of said Notification is .before the date -of signing of financial
statement: However the’ Respondent(s) have-not corsidéred 4hé same: {The- mvsconduct onthe
part.of the: ReSpohdent(s) as‘been dealt in.detailin Para 25:4to Para 25.6.0f the Findings dated

7th February 2024 with respect'to thé ﬂrst charge~ page 42 to page 43 of the Findings)

(b) Second. Charge As Per the Gundance Note.on Audit of. Inventones an auditor is required to
physically vetify the mventory at client's place and should also obtaln third party conﬂrmatlons for
whom the entity is holding significant amount of stock However, in the. lnstant case, the
Respondent(s) have not verified the stocks lying at client’s ptace simply taking the excuse that
the stock is of third party. The Respondent(s) relied on the management representation that the
parties whose stocks are lying with.NSEL has conducted their check and failed to provide any
evidence that whether they performed any counter’ check on the said inventory. (T he.misconduct
on the. part of the Respondent(s) has been dealt in detail in Para 26.2 of the Flndlngs dated 7th
February 2024 with respect to the second charge~ page 44 to page 46 of the Findings)

(c) Third Charge: From the bye Iaws of NSEL, the Commitiee noted that it was clear that there is
a requirement .’for mamtalnmg a settlement Guarantee Fund In respect of different commodity
segments of the Exchange for such purposes, as may be prescnbed by the relevant Authority
from time fo time. Further, the amount of the deposit or contribution to be made by each member
to the relevant Settlement Guarantee Fund is specified by the relevant Authority and the
minimum amount in Settlement Guarantee Fund shouid not be less than Rs. 1 crore which may

- be increased. However, the amount mainiained in Settlement Guarantee Fund is fess than the

specified amount. The Company invested the amount of Rs. 360.60 crores (approx.) in loans and
advances, procurement advances, etc. which is not allowed as per byelaws. Although, the
Respondent(s) obtained the 100% confirmation from the parties to whom the advances were
given but since it was against the provisions, hence it was the duty of the Respondent(s) to

report the sare in their Audit repoert—(The misconduct on the part olihe Respondéiit(s)-has beer

deait in detail in Para 27.2 of the Findings dated 7th February 2024 with respect to the third

charge—- page 47 to page 51 of the Findingsé /
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(d) Fourth Charge: NSEL offered services like warehousing and collateral management services
to market participants and market participants are doing transactions depending upon NSEL as
they have confidence on them. The Committee further noted that NSEL has not taken insurance
cover of the commodities lying at its warehouse amounting to Rs. 1000 crores to Rs. 1500
crores. However, the dependency of market participants casts responsibility on NSEL to take
care of the goods of its clients and there should be an insurance cover upto a certain limit. On a
combined reading of the requirement of para 11 of SA 315 with the defence provided by the
Respondent(s) it is clear that the Respondent(s) have not speit out whether any analysis of the
business risks was undertaken by thein and if s0, théir assessment of the same and itsimpact-on
the financial statement of the Company (r he misconduct on the part of the Respondent(s) has

been dealt in ‘detail in Para- 28:2 of the Findifigs dated 7th February 2024 with respect to the
fourth charge— page 52 to: page 54 of the: Fmdmgs)

&, (€)Fifth Chafge,tTh]e Commlttee notedﬂthatrthe*sampte size eelected~by the: Respondent(s) were
~anot '@s per’the relevant standard of: audntrng Algo, the, samples $elected by Atiem ‘were ngither
representatwe ‘of:thié charactenstlcs of whiole: ;“aepulatian not sufﬁcnent fo réddéee the: samipling risk
to -ari-acceptably lowdeval. They falled 10" pelht out: any dlscrepancles in‘the fi nancrat Statetignts:

- sgven afterperusmg vthe mternal atdit =repart whereln vanous dlscrepanmee are petnted out-ahd

idsuéd a clean audlt' teport. Looktng ititothe: wreguianties {a“omted DULHY the »Internal Alditor:and
.NSEL Investors Forum the Comﬁ’nttee nated that. the’ Respondent(s) selectlonJof sample WAS

‘not enough to- cover the whole relevant population to point out any smgle discrepancies

- regarding the operations of the Company.

() It was noted that if the Respondent(s) had employed appropriate procedures to obtain
reasonablefassurances about the sufficiency and efficiency of internal control system in place,
they would have core to know that internal control procedure/system was not commensurate
with the size and nature of the business. Further, the Respondent(s) failed to obtain sufficient
information necessary for expression of an opinion as per reporting requirement under Para 4 (iv)
of Appendix-I of CARO, 2003. (The misconduct on the part of the Respondent(s) has been dealt

in detail in Para 29.2: of the Findings dated 7th February 2024 with respect to the fifth charge—
page 55 to page 59 of the Findings)

(g) Sixth Charge: Thé Committee noted that as per byelaws of NSEL, if on an investigation the
exchange concludes that any transactions executed are found to be in a fraudulent manner, the
relevant Authority of the exchange have absolute authority and discretion to withdraw itself as a
legal counter party to'any transaction after giving an opportunity of being heard to all the parties
affected by the decision and NSEL is required to disclose as regards the value of contracts
outstandlng for which the exchange shall.act as a legal counter party and the transactions which

the Respondent(s) have not denied that the NSEL is not a counte,r party to the transactions held

.

-,
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(h) The Committee further noted that Department of Consumer Affairs (DCA) in exercise of
powers conferred to it under section 27 of the FCRA vide notification no. S. O. 906(E) dated 5™
June 2007 had exempted all forward contracts of one day duration for the sale and purchase of
commodities traded on the NSEL, from operation of the provisions of the said Act. However, after
analyzing the trade data received from NSEL, the Forward Markets Commission{FMC) identified
issues relating to contracts traded on NSEL and sought clarifications from NSEL on 22 February
2012. The FMC requested the DCA to take necessary action regarding the above violations.
DCA vide its letter dated 27 April 2012 directed NSEL to explain as to why action should not be
initiated against them for violation of the conditions of the notification dated 5th June 2007.

(i) In response to the above, NSEL submitted a reply vide their letter dated 29 May, 2012 and
after that DCA vidé its letter dated 31st May, 2012, sought comments of the Commission on the
NSEL letter dated: 29 May, 2012. Thus from the above it is seen that some initial proceedlngs
were o ~going dgainst “NSEL - before the -date--of »signing’ of -findneial- -statéments- by the-
Respondent(s) i} 21st:May, 2012 which is impacting the financial position.ofthe Company and
has to be- shown' as -contingent liability in financial statemeits as per paragraph.8.8.7 of the
Guidance ‘Note orni the revised Schedule VI. However, the Respondent(s) did not care to-disclose
the: same-in their audit :report. for - the period desplte havmg knowledge- of . the :same. (The
misconduct on the partof.the Respondent(s) has been dealti in detail in Para 30:3:0f the. Findings
dated 7th Februaty 2024 with respect 1o the sixth charge— page 60 to page 63 of the Findings)

(j) Seventh Charge: On perusal of the DCA notification, the Committee observed that in early
2012, the FMC was appointed as 'designated agency' to collect data from NSEL and. protect
investors' interest. On 27th April 2012, based on the data provided by the Forward Markets
Comnmission (india), the Ministry of Consumer affairs issued a show cause notice to NSEL that it
was violating the conditions of 2007 exemption like 'no short sale', 'no stock verification
. mechanism' and ' conducting trades beyond 11 days'. The newspapers reports are treated as
hearsay evidence, yet, looking into the fact that Show cause notice had been issued to NSEL as
early as in April 2012 and the audit report had been signed by the Respondent(s) on 21st May,
2012 and the Respondent(s) have not brought on record any documentary evidence to show the
checks carried out by them after the Balance Sheet date to counter such claims being made in
the newspaper reports. Thus, there were sufficient reasons to raise suspicion in the mind of the
Respondent(s) so as to thoroughly check/investigate into the affairs of NSEL before signing their
repornt for the Financial Year 2011-12. However, the Respondent(s) relied on management's
representation letter that no fraud is noticed and chose not to report in their Audit report about
the on-going fraud. (The misconduct on the part of the Respondent(s) has been dealt in detail in

Para 31.2 of the Findings dated 7th February 2024 with respect to the seventh charge— page 65
to page 66 of the Fmdmgs)

- ——— . [ -

6.1 Accordmgly, the Commlttee noted that in the extant case, the auditor has nesther apphed his
professional judgment while giving his opinion on true and fair view of the financial statements of
the Company nor complied with the requirements of the Standard on Auditing (SAs) including SA
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240 wherein he must plan and perform his audit procedures to address the risk of materia
misstatement due to fraud as well as SA 500 which requires that the auditor should obtain
sufficient appropriate evidence to able to draw reasonable conclusions on which the audit opinion

is formed.

6.2 Hence, professional misconduct on the part of the Respondent(s) is ciearly established as
spelt out in the Committee’s Findings dated 7" February 2024 which is to be read in consonance

with the instant Order being passed in the case.

7. Accordangly, the Commlttee was of the view that ends of justice will ‘be met if punishment is

% given to them in commensurate with their professuonal mlsconduct

. 8. Thus, the Committee ordered that the name of Respondent(s) i.e. CA. Shrawan

B Bhagwaﬂ Ja1an-*(MifNo 102102)

“a‘hd~CA=*Am|t Kabta- (WM:No:094533) ‘boremoved fiom the

= Register-of membe{s for a period of - 01(One) year which shall frun concurrently with the

pumshment awarded in case no. PRI281/201 3-DDI27312013-DC.'437)'2016

sdl-
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PRESIDING OFFICER
sdl- - sdl-
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PARTIES PRESEN}T DURING FINAL HEARING : . | ..

Complamant Not Present | : ]

™~

Respondents é‘.A Shrawan‘BhagwauTlman‘(’F hrough. Vldeo Conferenc:ngMede)———

CA Amit Kabra (Through Video Conferencmg Mode)

Counsel for Reslondents CA Ajay Bahl along’ W|th his assistant CA Ayush
| (Both through Video Conferencung Mode)
t
|

| ,
- BACKGROUND bF Tl-u; CASE

M

1. The brief background of the case is that the Respondents were the statutory N
- auditors of ITlatlonaI Spot Exchange Limited (NSEL) for the three financial years
ended Mardh 31, 2010, March 31, 2011 and March 31 2012. Shn Arun Dalmla
Secretary of NSEL Investors Forun has filed a complamt against the
Respondents on ground of professnonal mlsconductlneghgence in respect of
reporting ml fi nanmal statements of NSEL for the period ending 31 st March, 2012

which resulted in a fraud of Rs 5500 crores to the investors as alleged in the
‘ Co_mplalnt ) ' e | '

It is noted J&hat the statutory auditor of NSEL were as under:
L

. rancial Year htutory Auditor

11_1}2 , |s 8 V Ghatalia and Assocnates

12—1!*3 | s Mukesh P. Shah and Co. |

|
f

* Mis -M[llxkesh P Shah and Co were the internal.auditors of NSEL for FY
2011-12/and héd become statutory auditor in FY 2012-13. It is noted that on

21st September 2013, Mis Mukesh P. Shah and Co withdrew their audit
report for FY 201213

Shri Arun Dfalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jajan {M.No -162102)
and CA Amit Kabra {M.Nc.-094533) Page 2 of 67
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- |
CHARGES IN BRIEF: -
|

2. Tihe Complamant vide'his complamt dated 5"‘ October 2013 levied the following

allegatlons agalnst the Respondents:

Sl.No. ’ Allegat:ons'. Prima. Facie View of
! - ' Director (Dlsclplme)
1. Wrong mentioning of Nature of Stock Held Guilty
- exchange '
vi2. - .AS-9 not followed for warehouse receipts Held Guilty
3. | Deviation of . amount from Setlement | Held Guilty
!| guarantee Fund " |
{4 | Shdtinsurance [ Held Guilty _
5. Lack of proper mtemal control procedures not Held Guilty
]r reported L :
:6 ' Falled to disclose the detalts in financial Held Not Guilty -
o statements as per AS-18 :
' !7 ' ‘,Non— disclostre of Contmgent Llablhty and | Held -Not Gui,lty*"
R caimimitments - o
s As per Auditors Report pomt no. XX, the | " Held Guilty
B } Resporidenits ieported that no fraud on or by |
| the *Company is notlced desprte that -NSEL -
' ! " _has |defaulted in payment to its rnvestors and |
5, also commodities - ‘were, not physrcally '
| : available whiich resulted in fraud pe‘rp'etrated
| } by the COmpany and 'gross:‘negligence' on the
I_ . t part'of the auditor of the Company

he Commrttee at. the time of consrderatlon -of Prlma Facie Opinion
dc-'fcrded to refer the sald allegation for further enqurry

! |
The Respondents at the stage of PFO had inter-alia submitted as under:

’The Respondents were the statutory auditors of NSEL as of and for the three

afnanmal years ended March 31, 2010, March 31, 2011 and March 31, 2012.
!
! .

. C :
Shri Arlm Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan {M.No -102102}
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b. That the allegations made 'by the complainants were not maintainable due to
applicability|of one or more of the following reasons:

i 7 Outside the purview of Respondents engagement

FE

il. Beyond the specific duties which auditors have to perform
i, Basled on hearsay and unsubstantiated reborts' K
“iv. -Basled‘on erroneous understanding of the role of statutory auditors

V. Clearly indicative of non-understanding of the technicalities and
" spécrt' ic responsnbllltles of a statutory audltor relating to Accountmg

Standards and Auditing Standards.

vi. 'Based on wrong interpretation of the lnformation and background of
| the issues involved. ' , |
vii. Almed at eliciting more mtormatton by raising issues those are by
' ,;th}emselves baseless and devoid of appropriate ewdence
viii. Stated without a detailed reading and understanding of the- prowsnons
| -cc)ntalned in the Bye laws of NSEL ,
c. The statements by any person or any WItness adverse to our interest
- particularly, those made after the Respondents last audit period ending March
-3, 2012, could not be relied upon without affording .the ._-Bespondents an
‘ .opporturtit'y‘to ctess examine such third party or witness on whese statement
rehanee!:s being sought to be placed. Even otherwise, the statement of Mr.
Anjani Smha (Ex-CEO of NSEL) could not be read and relied upon in the
context’of the responsibility of the auditors as there was no mention of the
same in such a statement.

d. In ;udgmg whether the Respondents exercised reasonable care and skill as
e_xpected from an auditor, it will not be correct to proceed on matters which
have tltanspired subséquent to the Respondents engagement as statutory
auditor's On the contrary, such a test of reasonable care and skill must be

%7- made . keepmg in mind the situation and information avallable with the

Respondents at the time the Respondents audited the accounts. In relying

upon statements made by the management, the Respondents firm as auditors

of NS?EL exercised reasonable care and skill in all auditing procedures as

a Shii Arun Daimia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan {M.No -10210Z}
and CA Amit Kabra (M.No.-094533} Page 4 of 67
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there were no apparent reasons to doubt the veracity of the representations
“made tothe Respondents fim by the management at that time:

3.1 iResponse to Allegation 1- Wrong mentioning of Nature of Stock Exchange

la. Nationleﬂ Spot Exchange Ltd. was incorporated on May 18, 2005 as a public

limited! company with Financial Technologies India Limited (“FTIL") holding
. 99 99% of the share capltal and National Agncuttural Cooperatlve Marketmg
! Federatlon of India Limited (“NAFEI”) holdmg 100 shares (i.e. 0. 01% of the
|  share capital), NSEL is an electronic spot trading platform for commodities.
b ‘Pursuant. to the Gazette Nofification dated June 5, 2007 issued by the
| : | Ministriy,of'Consumer Affairs, Food and ‘-Public-Dis‘tﬁbution,."Go’v’emment of
| India (“DCA”) ‘Central Govérnment exempted all forwards -contracts of one
L
o ope'fetion of the proviSion‘ of Forward Contracts (Regulation) -Act 1952
: (“FCRA ) subject to cértain CondItIOhS |
c. NSEL obtained licenses from State Govemments of Maharashtra,
-Kamataka, Gujarat, Madhya Pradesh, Orissa and Rajasthan as marketing of
.notiﬁei!d © ggricultural  produce requires -appfoval‘.' from -Di‘rectcr‘ate of
«« Agriciltural Marketing of respective State Government (‘DAMSC?).
d. ~Based 'on above, it can be noted that NSEL was Org"a'nized“as ‘a spot
exchange having received approvals from DCA and DAMSCs to-allow its
members for spot trading i :n commodmes For the ﬁscal years ended March

31 2010 and 2011, itis stated in the notes to the fi nanclal statements that
NSEL!is a self-regulated exchange.

e The ﬁorward Markets Commission ("FMC”) is a regulatory authonty set up
by the Government of India in accordance with the provisions of section 3

) of the FCRA to regulate and control the commodity futures market.

O Simila{;rly Securities and Exchange Board of India (SEBI), under its
regulatlons Securities Contracts (Regulation) (Stock Exchanges and

Ciearmg Corporations) Regulations, 2012 regulates ‘stock exchanges in
| Iindia.

Shj Arun Delm‘ia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan {.No -102102)

and CA Amit Kabra {(M.No.-094533} Page 5 of 67
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f.  As stated iearlier, the notes to financial statements for the years ended
March \31 2010 ar-id March 31, 2011 stated that NSEL was a self-regulated

exchange elf-regulatron means setting up of its own rules and regulatlons

by an: entrty in order for it to fun its business actrvrtres

g. - In order td facrhtate trading in commodities by its members, NSEL had
launched vanous contracts on its platform These contracts prescribed in
detalil, the procedures relating to trading, qualrty and assaying requn'ements
'dellvery and funds pay—mlpay—out etc. All these contracts are also available
in the publ||c domaln and are therefore avarlable for reading by members of
NSEL anj non—members alike (including’ clients - of members). The audit

- committee and the Board of Directors' met to ‘review the operating

per'formance' on NSEL. Hence, NSEL management in its - financial

statements. for the years ended March 31, 2010 and 2011 had stated that

NSEL -was self-regulated” These explanations were provided.{o.us by

managerr?ent to support their conclusion that NSEL was a setf-regulated
| ~exchange’

h.. Gazette- notlficatron of June 5, 2007 gave powers to.the DCA' to designate -

-‘-"any -other agency to receive all information or returns relating to-trade. By
virtue: of Gazette notlﬁcatlon of February 6, 2012, DCA exercised this power
and desr nated; the FMC to receive all information or. retums relating to

. -=trade FMC is the regutator for all future ‘commodity exchanges in India.

- Thus, for the - year ended March 31, 2012-NSEL had changed. from the
-status of a self—regulated exchange to regulated under FMC. Accordmgly,

NSEL was setf-regutated until the February 6, 2012 notification at which time
it became regulated by FMC.

3.2 Response to Allegation 2- AS-9 not followed for warehouse receipts
' i . )

The Respor?dents \ryhile rebutting the charge mentioned that out of the income of

Rs.11.46 c'rores, :the warehouse  receipt transfer (“WRT”_) charges income -

consists of Rs. 8.48 crores and the warehouse income consist of Rs.2.98 crores.

Shri Avyn Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati laian {(M.No -102302)
and CA Amit Kabra (M.No.-094533) Page 6 of 67
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Further they have performed audit procedures to address recognition of income,
‘which lncluded the followmg T

Ca

"Obtamed on a sample basis. various contracts launched by NSEL and

applicability of WRT and warehouse income.

Performed a review, on a sample 'b'asis of underlying supporting
,docurnentation viz., for the purpose of recording WRT and warehousmg

mcome

Obtatped a schedule of WRT and wérehot:sing income frem'-fmanagement

~and vn:e'--ealculatedrsuch-inceme on the basis of rates given in the contracts.
- Performed an-overall-analytical review of WRT income

3.3/ Responseito Allegation 3-Deviation of amourit from Settlement Guarantee Fund

‘
" i
£

a.

,That notes tb"a'ccounts Note 39 of financial statements of FY 2011-12

does| not refer fo Settlement Guarantee Fund (*SGF’) but lnstead to the
Settlement Fund (“SF"). '

As’ alt March 31, 2012, the Company had-the following aggregate balances
reported in- the fi nanCIal statements Rs.360.60 crores of balance in the
settlement fund, compnsmg Rs.328.93 croiés of cash niargin batance and

'Rs 31 B7 crores of margm received from members :n the form of fixed

' ‘deposns and guarantees included in Note 10, and referred to in Note 39'.

to the fihancial statements for the year-ended March 31, 2012 and (d) '

-~ Rs. (D 65 crores. of balance in Setttement Guarantee Fund, incjuded in Note

10 and referred to in Note 35 to the financial statements for the vear
“ended March 31, 2012.

SGF is created by way of allocation of a portion of margin amounts
collected from members. The Bye-Laws clause 12.5 specifically prescribes
manner in which the SGF can be invested. As per clause 12.5, Funds in
the| Settlement Guarantee Fund may be invested in such approved
securities and/or other avenues of investments, as may be provided for by

‘the| Board in the relevant Business Rules and Regutations in force from
time to time”.

Shra Arun Dalmla, Secretary, MSEL, Mumbai vs CA Shrawen Bhagwati jatan {M.No -102102)
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The Resppn'dents noted that there was no predefined investment policy

enshrined|in NSEL's Bye-Laws and Rules. In the absence of any such’

spec:ﬁc gurdehnes oninvestment of margin-balance, as at March 31, 2012

NSEL has invested cash margin balance in mutual fund of Rs. 161.73
crores, loans to T‘.subsrdrary Rs. 55 crores, procurement advance of Rs.
94.85 crores '(total procurement advance of Rs. 136 crores), and Rs. 18
crores in cash and bank balances and earned a total income of Rs. 21.62
crores in the fi nanci'at year 2011-12, from sucn investments'

- From the above it can be seen that approx..50% of the. margin balance

has been deployed in- |IC|UId mutual fund and the balance .in temporary

loans and advance fo generate income. It is important to note that the

-*-CQ"?anY. had,.generated income by investing these funds, and not kept

them idie.

3.4 Response 1o Alleqa’non 4- Short Insurance

a.

That the, management is running ‘the business, and drﬁerent “group - of

individual s havexdrfferent strategres 1o run their business activities. 1t is up

- tothe m_a_,nagement to-see how much risk they-are willing to take'to operate

a business. It 5is not the 'responsibility of the statutory auditors of a

: ,_,Cornpany, in the context of their audit of the financial statements, to report
. or comment on the. busrness strategies of the Company Therefore the

. statutory audrtors are not. expected to and cannot, comment on busrness

strateg ies of a Company

That the complainants stated that “It seems serious deficiency of under

-

insurancf:e, causing the serious risk to the Exchange as well as Investors”. -

This suggests that it is complainant’s view that NSEL should have taken

100% r{isk coverage of the commaodities Iying' in- the warehouse. The

allegation itself suggests that the complainants are not sure about it and

hence has used the word “it seems Even if it is the compiarnants view, it

s merely a presumptron and is not supported by any evidence.

Shri Arun Dalmia; Secretary, NSEL, Murnbai vs CA Shrawan Bhagwati Jalan {M.No -102102)

and CA Amit Kabra {M.No.-094533)

Page 8 of 67

—_—



" BT T B Al I LT T ORI FPE S
PN s N LA et
. L N .
PN Nk

 [PR-255/2013-DD/251/201 3/DCI675/20171

T
35 Response

{o Alleqatlon 5- Lack of proper internal control erocedures not

|
!
|

reported |

That they have performed the following procedures to check whether there is

.—-Q--A

'‘proper mternal control system:

Coa.

Obtained delivery marking report (*“DMR) for a large member for the year

endeld March 31, 2012.

Randomiy selected 50 invoices (over a period of 5 days) for trades done
bya large member and quality control cum warehouse inward receipt.

- For above invoices and DMR, traced entries into members’ obligation and

fund: settlement into the bank statements;

Selected 22 days and traced entries into bank and- bank statements for

' settlement of transactions for a large member’s transactions;

-Selected entries from top 5 members’ margin accounts and traced entries

into:the bank statements.

"TraceI*d subsequent ‘movement in mrtnal margin .accounts for top:5

| members and verified that margin accounts are not used: for- ‘settlement of
" trades;

: Conﬁrmatren frory: the' Agricultural Produce Market: Commrttee (“APMC”)
Kadr stating: that- contracts are delivery’ based contracts -

- Obtained direct.confirmation for margin balanoe for top’ member'S"
Obtamed direct conf rmatron for sell/fpurchase volume transactron and
- delivery charges paid by a‘large member.

'NSEL{ provided a written representation to Respondents’s firm that stock

lying | at NSEL warehouse at March 31, 2012 were confirmed /
acknowledged by members.
l ,

3.6 Resmanse to Aliegation 6- Failed to drsciose the details in financial statements
' as per AS- ‘lS (Related Party Transactions)

é} a.

q

Note= 28 and 29 (including Annexure B) to the financial statements for the
year ended March 31, 2012, deal with related party disclosures. As Is

Shri Aryn Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan lM.No‘-wziQZ)
and CA Amit Kabra (M.No.-094533)
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evident fr&m the disclosures made in the financial statements, these cover
the following aspects:

i the name of the transacting related party;

ii.  a description of the relationship between the parties;
ji.  a description of the nature of transaction;
iv.  volume of transactions either as an amount or as an-appropriate

proportion; .

V. thel amounts or appropnate proport:ons of outstanding items

_ peh‘ammg fo related parties at the balance sheet date and provisions

for doubtful debts due from such parties at that date; and |
Vi amounts written off orwriften. back in the peried in. respect of debts

-dUe from-or to related parties” . - - _ ,
-That the allegation is :extremely generic, and does not specify. what other
element! of the related party transactions is necessary for an
unde,rsténding of the financial statements that has not been disclosed.
Based on the information and.explanations provided to the Respondents,
by the Company during. the course -of out audit, there was no other
: elemenl‘t_ of"_.\the,-rr.elated party. transactionfs_':necessary for an understanding
of the financial statements. In view of the foregoing, it is the Respondents -
submis’sion that the Respondents have carried out . the" preceduresr
requwed to be performed under auditing standards generally accepted in
India, hn retation: to related party disclosures. Accordlngiy we find the
: allegahon that “This: also reﬂects that the financial statements of the
company do not reflect true and fair view of the affairs of the company as .
at balance sheet date as reqwred u/s-209 and 21 1(3C) of the Compames' |
Act, 1956.” to be completely unfounded.

3.7 Response ‘to Allegation 7- Non disclosure of Contingent Liability and
commttments

~ Thé Respondents drew attention to the following extract of: Clauses 3.7,
517, 521 and 5.26 and 7.9, 9.6, 12.14 from the Bye Laws of NSEL

Based on combined reading of all of above Clauses, it can be noted that:

Shri Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jaian {ii,No -102102)

and €A Amit Kdbra {M.No.-094533)
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! i. Exchange members are full responsible for closing out trade

! | transactions and shall indemnify.NSEL for any losses that are :

] ] - Inewred on  accouni ef non-settlement or non-closure of
o transaction.

. NSEL does not guarantee the financial obligations of a defaulting

‘clearing member to other members, who are doing clearmg and

| settlement through them _

| i, “NSEL does ‘not guarantee t’ nancial obhgat|on of any defaulting
‘member or any other member or the dehvery, the title,

a8 genuineness,:quality or validity of any goods etc. - -

| V. “NSEL’s lia‘Bi'Iity' is'limited to balance lying in settlementrg'ua'rantee

fund.. SR : - .
b.  The Respondents also highlighted para n6.8.8.7 of the Guidance Note
t on: lthe revised- Schedule VI. The Respondents also hlghhghted the
i foilt|>wmg .
- i. -as represented to the Respondents during the course of his:
| : audits there was no claim against the Company that was not
5 acknowiedged as debt, except to the extent if. any,: dlsclosed in
| 5 the financial statements. , :
.! L NSEL's eventual habllzty is only to the extent of balanoe Iying in
3 - 'S,GF which - was disclosed in the notes to the fi inancial-
| o statements. B | |
| 5 i, ‘Ha-vin'gmreg'ard to the '.pretfieus -explanations, there Var_e no.ether
: | ‘monies for which the Company is contingently liable.
: ‘! v, The transactions on the Exchange are not in rélation to contracts
i | | on capital account |
V. i The transactions on the Exeh'ange are not'in relation to uncalled
hablhty on-shares or partly paid mvests and
Vi Having regard to the previous explanations, there are no
- _ ‘ commltments involved.
- {Accordingty, the question of disciosure either as a contingency or a commitment
- % ‘does not arise. Further no other exchange discloses total open positions as a

ShriiAmﬁ Datmig, Secratary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan {M.No -102102}
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] e . _
“Contingent Liaﬁaility" in their financial statements. Since nething is specified in
GAAP on such matters, generally accepted practices of other entities operating

in the same mdustry become accepted accounting and disclosure practices.

3.8 Response to Allegation 8- Reported that no fraud on or by the Company is
noticed despite that NSEL has defaulted in payment to its investors and aiso
~ commodities were no _phvsscaliv avaulable which resulted in fraud
a. The Respondents W|shes to submit that the allegation appeared to be
- based on facts known on or after August, 2013, which was well after the
Respondents audit report dated May 2612. The Respondents can only be
expected to consider event's-upto the date .of the Respondents’s auditor's
report, under SA- 560 "Subseq uent Events”

. b. . The Re$pondents drew attention to Paragraph 4 (xxi) of CARO which
. r-urequrred the-auditor to report on

“.Whether any fraud on or by the _Comp_afn_y has been noticed or reported
. during -the: year. -If yes, the nature and the amount involved is to be
-indicated”.

In this connection, the Respondents drew reference to paragraph 77(a) of
the Statement on the Compames (Auditor's Report) Order 2003, issued
. by the ICAl, which- stated

“The scope of auditor’s inquiry under this clause is restricted to frauds,
poﬁcefd or reported’ during the year. The uSe of the words “noﬁceq or
repo:?'ted” indicates that the management of the company should
have the knoWledge about the frauds”, (emphasis supplied) on the

%7' Company or by the Company that have occurred during the period
covefed by the Auditor’s report.”

During the course of the Respondents audit based on his audit procedure

and also based on the information, explanations and representations

Shri Ayun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati iaian {M.No -102102}
and €A Amit Kabra {M.No.-094533) Page 12 of 67
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prov}ided to the Respondents by management of NSEL, there were no
frauds noticed or reported during the year.-Accordingly, the Respondents
had reported as such in his-auditor’s report referred to above.

With respect to commadities not being physrcalty available, it is important
to uhderstand the auditor’s responsibility towards such physical stock.
NSEL is an exchange platform and is not the owner of physical stock.
Theee stocks are not part of the balance sheet of NSEL. The physical

' stock is owned by trading ‘members. Further there is no specific duty is
cast; upon the auditors under any of the guidance notes, orders, etc.
issued by the ICAl and the only remaining duty cast upon the auditors is
that Iot exetcising reasonable skill and care, in discharging their functions -'
as an auditor. The Respondents performed various procedures to review
settl'ement of transactions and based on that there is no need to perform
-a physical verification of stock of third: parties lying with NSEL.

The Directc!)r' (Discipline) had, in his Prima Facie Opinion dated 1oth April, 2017
“with respect to first allegation noted that that the Respondents has brought on
" record the copy. of the Gazette notlﬁcatron dated 6t Feb 2012, to’ show that it

was a regulated exchange On perusal of the medra reports |t was observed
“that in earty 2012 the FMC was appornted as 'designated agency' to*collect data

: from NSEL! and protect investors' interest. On 27 Apfil 2012, based on the data
provided by the Fonrvard Markets Commrssron (Ind:a)g the Mlmstry of Consumer
affairs rssued a show ‘cause notice to NSEL that it was wolatlng the:conditions of' -
- 2007 exemption like 'no short sale’, 'no stock verification mechanism' and °

oonducting\trades beyond 11 daysf.‘ So from early 2012—,:Jul'y 2013, the FMC A

knew about fraudulent NTSD {Non-Transferable Specific Delivery) contracts

rampantly t|)eing conducted without registration under section 14A-14B of FCRA

but for reasons unknown did not act. NSEL kept operating outside the reaims of

law and in March 2012, it notched up a Rs. 45,500 crore (about 7.5 Billion USD)
turnover, the highest ever monthly average.

Shri Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan {M.No -162102)
Q and CA Amit Kabra {M.No.-094533) Page 13 of 67
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The Director (Discipline) further noted that although, the newspapers reports

‘were treated as hearsay evidence, yet, looking into the fact that Show cause

_ notice had been issued to NSEL as early as in April 2012 and the audit report

had ‘been signed by the Respondents on 215t May 2012 and theRespond'ents
had not brought on record any documentary evidence to show the checks

carried out by them after the Balance Sheet date to counter such claims being

made in the newspaper reports. Thus, there were sufficient reasons to raise

4.2

suspncnon in the mind of the Respondents so as to thoroughly checkllnvestlgate

‘info the affairs| of NSEL before signing their report for the Fmanclal Year 2011-

12. 1In view of the above, the Respondents were held prima facie Guilty for

the professional misconduict falling within. the meaning of Items (7) and (8) of
Part | of Second Schedule to the Chartered Accountants Act; 1949.

With respect ?gozSec.ond allegation observed that in effect, third:party inventories
were held by NSEL. It is further noted that the Guidance Note on Audit of
inventories provides as under:

“In carrying out an audtt of mventones the auditor is pamcularly concerned with

obtammg suffi c.'ent appropnate aud.'t ewdences to comoborate the
management’s assertions regarding the following:

Existence - that all recorded inventories exist as at the year-end

Ovinership - that alf inventories owned by the entity are recorded and that all

recorded inventories -are owned by the entity

Va!uafion - _thét the stated basis of valuation of inventories is appropriate and

properly applied, and that the cpndition of inventories is-recognized in their -

valuation.

The auditor should also obtain confirmation from such third parties for whom the
entity is holding significant amount of stocks.”

However, the Respondents in their defence were silent about the'same. He had

Not clearly spelt out what audit steps had been carried out by him to ensure the

Shri Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan {M.no -102152)
and CA pAmit Kabra {M.Mo.-694533) page 14 of 67
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correctness of the inventory including wheiher any third party confirmations was
sought. Thus, the' Respondents. were . held.-prima facie Guilty for the
professional misconduct falling within the meaning of items (7) and. (8) of Part |
of Second Schedule to the Chartered Accountants Act, 1949,

4.3 With respect to third allegation, it was observed that Note no. 39 to the
financial statements refers to the Settlement Guarantee Fund and the same -
‘were shown as other !lablirty in the ﬁnanmal statement -of the Company for the

F.Y. 2011-12 and had been recognized in accordance with the bye laws of the
Compa’ny._ The Respondents had drawn attention to Note no. 10 of the financial
statements. On perusal - of the same along with breakup given by the
Responderits in their Written Statement, it was observed that the breakup given ‘

by the 'Re§pon’dents we're fnot‘discloééd in the Financial Statement despite the -
’fagt the -amount of the fund was - 360.60 6ror_es. This being a material amount
was required to have.been disclosed separately.' Further, this amount was not

g a4

' traceable from Balance Sheet. it was observed that in the bye laws of NSEL

" thete is no requirement of Settlerhent Fund. Further, the Respondents’in his

" written statement also’ adrmtted that there was no specific - guudelme on
mvestment of margin balance i.e. there was no policy of NSEL for mvestrnent of

_ margln money and thus, the policy adopted by the Company sheuld have been

specifically brought out in-the Notes to Accounts to convey a better picture as -

. ds

_ regards the basis on which the margm money was belng invested It was also

. brought on record that’ although the Complalnant had used the termmology

Set_t!ement,-Guarantee Fund with respect tc_J the ampunt of Rs. 360.60 crores. it

. was actualily Sétt!eme’nt Fund-as referred to in the financial statements. Thus,

the matter needs to be enquired into further with respect to this charge and
according?y, the Respbndents- were _held prima facie Guilty for the .

professional misconduct falling within the meaning of items (7) and (8) of Part |

* of Second lSchedule to the Chartered Accountants Act, 1949,

4.4 With respeict to fourth allegation, it is observed that that NSEL offered trading

in various agricultural, metals and industrial commodities through its platform. it

q Shri Arun Dalmia, Secretary, NSEL, Mumbai Qs CA Shrawan Bhagwati Jalan (M.No -102102}
and CA Amit Kabra (M.No.-094533) Page 15 of 67
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offered customized procurement solutions to government agencies -and private

Companies It also offered services like warehousing and collateral management

services to market partlcupants Thus, the liabilities attached to ownership .

continued-to be with the buyer/seller of commodities On a combined reading of
the requirement of para 11 of SA 315 with the defence provided by the
Réspondents it is clear that the Respondents have not speit out whether any

: analyS|s of the business risks was undertaken by hlm and if so, his assessment

45

of the same and 1ts impact on the financial statement of the Company Thus, the
Respondents were held prima facie Guilty for the professuonal misconduct

falhng within the meamng of ltems (7) and (8) of Part | of Second Schedule to
the Chartered Accountants Act, 1949,

‘\Mth‘respec_t to fifth allegation, it was noted that Paragraph 4(v) of CARO
requires the auditor to report on the following matter:

“Is there an adequate intemal control system commensurate With;the, size of the

‘company and the nature of its business, for the purchase of inventory and fixed

assefs and for the sale of goods -and services. Whether there is a continuing

- failure to comect major. weaknesses in mtemal control system

However it was seen that the Respondents had not brought .on record. the audit

procedures- '-performed\ by them on the work of the internal auditor. The

Respondents had merely commented that the internal auditors would - have

tested the relevant processes. In this regard, it was further held that the external

. auditor had the sole responsibility for the expression of the audit opinion and that

his responsibility was not reduced by the external auditor's use of the work of the
internal auditors. Thus, it was held that appropriate procedures were not
employed by him to obtain reasonable assurance as regards the sufficiency and

efficiency of the internal control system. Thus, the Respondents were held

prima facie Guilty for the professional misconduct falling within the ‘meaning of

Htems (7) and (8) of Part | of Second Schedule to the Chartered Accountants Act,
1949,

Shri Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -1021902;
and CA Amit Kabra (M.No.-094533) Page 16 of 67



f,, e e a—————p W, L . - et T —
Ly e m——— -1
'\.‘“ ;,E?-_ ] ., g 1*:-\‘"

. ! ' _ [PR-256/2013-DD/251/2013/DCI675/2017]
- . .

4.6 With respeet to sixth allegation, it is noted that:under Note no. 29 and 30 of the
financial statements of the company for the year ended 31%t March 2012

#ol!owmg lnformatlon is provided:

[29. Related parties

Names of related parties where- control exists :rrespect.'ve of whether
Ifransecttons have occurred or not::

~ Notes of ﬁhancial, statements for the year 2011-12

Holding Company:. . Financial Technologies (India) Limited
~:Subsidiary Company: 'Indian BUI”OD Market Assoclation Limited

Names of other reiated parhes w:th whom transact:ons have taken place dunng

the year
| Fellow Subsidiaries:-
1 Atori Téchnologiés Limited (Atom)
. .2 .|~ National Bulk Héandling Corporation Limited (NBHC)
. 13 | - Tickerplant Limited (Tickerplant) .
' -4 Fmanc:al Technologies Communications Limited (FTCL)
: 5 " Credit Markét Services Limited (CMSL)
" 16 R:skraﬂ Consultmg lerted (Rfskraft)
: i Asdee'eiate . ) Muft.' Commodtty Exchange of. Ind:a Um:ted (MCX) .

FKey Managentent Personnel

Jignesh Shah o Director
] Anjani Sinha | Chief Executive Officer and Managing Director

30. Transactions with Related Party - Refer Annexure B

?Thus,.the aforesaid information covers the requirements'of the AS 18. -Also, the
‘Complainant had not brought on record any information which should have been

'Provided in terms of Pt (v) (any other elements of the related party transactions
' i

q ShriArun Daimia Secretary, NSEL, Mumbai vs CA Shrawan Bhagwatt jatan (Vi.No -162102)
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necessary for an understanding of the financial statements) as per requirements
- of AS-18. Thus, the aforesaid charge fails against the Respondents and was
held Not Guilty for the professional misconduct failing within the meaning of

items (7) and (8) of Part | of Second Schedule to the Chartered Accountants Act,
1949.

4.7 With respect tc seventh allegation, the Director (Drsmphne) havmg regard io
the byelaws of the exchange, requirements of AS 29 (Provrsrons Contmgent '
Lrablhtles and IC«cntrrrgt-'mt Assetls) and the revised Schedule VI, opined that no
disclosure as regards the value of the contracts outstanding for whlch exchange

7 is counter party and the value of stock held by the exchange in the warehouse
agamst the counter party ||ab|||ty is requrred Thus the aforesald charge fails
agamst ‘the Respondents and was held Not Gmity for the. professrcnal'

" misconduct falling within the meaning of Items (7) and (8) of Part | of Second
Schedule to the Chartered Accountants Act, 1949 —

%Co"mmittee?S? view .on the seventh alleg atien; However at the time of
, conéidér‘atibn--df Prima'Facie'Opinion' the Committee is of the view that the

alleqation deait m the above mentioned: para |s verv ba3|s of NSEL Scam.

-Moreover the Commlttee decnded that the requrrement cf AS-29 vis-a-vis

disclosures made in the extent case needs to. be further mvesthated takmq rnto

'censrderatrcrh the nature of contracts entered into and stock t_atcen aqar_nst them

‘toqether:"iwith**thé"'szyeélaws' governing them: The Committee accordingly-did not
agree with the view of Director (Discipline) that no drsclosures were req_red and
hence decided to refer the said charge for further enquuy

4.8 With respect to eighth allegation, the Director' (Disciptine) noted that
%} Respondents based on their audit procedure and also based on the information,

explanations and representations provided to thern by management of NSEL,
Teported that there were no frauds noticed or reported during the year. However,
in view of the observation made in respect of first charge, it was opined that the

matter needs to be examined further, in respect of this allegation also

Siwl Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jatan {M.No -102102)
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accordingly, the Respondents were held prima facie Guilty for the

'profession'erl misconduct falling -within the meaning: of items (7) and (8) of Part |
of Second Schedule to the Chartered Accountants Act, 1949,

5. Accordi‘ngly, the Director (Discipline) in terms of ‘Rule' 9 of the Chartered

Accountants (Procedure of Investigations of Professional and Other Misconduct

and Conduct of Cases) Rules, 2007, held the Respondents ana-fame Gu:lty

of Profess:enal Misconduct faﬂmg within the meaning of Items (7) and (8) of Part

. 1ofthe Second Schedule to the Chartered Accountants Act, 1949. The said ltem
“to-the Schedt.ﬂe tothe Act, states-as under:

' -?fej.-m ) of%Pé‘rt"l of Second Schedule:
l

“A Chartered Accountant in practice shall be deemed to be gu;lty of professional

'-‘*mlsconduct if he—

(7 ): does not exercise due d.'hgence or is grossly neghgent in theconduct of h:s
- profess:onal duties;
: ltem (8) of |Partl of Second Schedule:

si- T ' i

“A Chartered Accountant in practice shall be deemed to'be guilty'bf:b'mfess‘_ional -

miscond uctlT if he—

© e e e e F e s

(8): fails to ;obtein sufficient information which is necessary for expression of an
opinion or its-exceptions are sufficiently material to negate the expression of an
opinion; '

|

1

6. The 'Re_spohdents had made submissions dated 12t January 2018 in response
to Prima Fa!;cie Opinion. The gist of submissions are as under:

a. Media information is hearsay and is unireliable. They relied upon management

discussions and management representations for the purpose of audit.

Shii Arun Dalmia, Secretary, NSEL, Mumbai vs €A Shrawan Bhagwati Jalan {M.No -102102)
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A

b. They obtalned dli'eCt confirmation from NSEL members for stock lying at

NSEL warehouse on: sample basis.

. There.were no recorded mventones at year end. Hence there was no need of

- 8.

verification ef exlstence o

. Whietherto -take msqranc—e cover or not is decision of the proprietary and does
~ not require ahditdr c-fomment or consideration.

. The audit procedures deployed by them were different from internal auditors,

hence they had conSidered observations of internal audltors but had not relied N
upon their work i

As regards[ dlsclosure of outstandmg contracts as centlngent liability - they
agree with ﬁndlngs of Director (Discipline) wherein they were held Not Guilty.

.As regar,ds, fraud_;n NSEL, the allegation appears to be .knpwn. on or ..:after

August 2013, whereas they had submiited report in May 2012.

ThevResnond‘ents had made further submissions dated 22" May 2019 wherein

| :
they had mentioned that: - -

a. There is no Ioc_us%taindi of the Complainant.
b. The Complainantidid not specify the clauses.

c. Director (I;jiscipiirj‘e) applied clauses at his own choice.

' Brief Facts of the éro:cee,ain s .

dates:
5.No. Date Status of Hearmg
1. 30 05. 2019 Ad;ourned on the request of the Respondents
2. 25 086. 201 9 Adjourned due to paucity of time
3. 09 08.2019 ~ Adjourned on the request of the Complainant
4. 04 09. 2019 Adjourned on the request of the Respondents
5. ‘ 06.01.2020 Adjourned on the reduest’ of the Respondents
6. ?5.1 1 .2:020 | Meeting cancelled due to unavoidable circumstances

Shii Aryn Daimia, Secretary, NSEL, Viumbai vs CA Shrawan Bhagwati Jalan {M.Ng -102102)
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7. , 02,09.2021 Adjourned on the request of the Respondents and
| .Complainant
i 19.09.2022 Part heard and adjourned
|o 07.11.2022 ~ Part heard and adjoumed
110. | 20.12.0022 Part heard and adjourneéd on the request of the
| - ' Respondents |
X - 16.01.2023 Part heard and adjoumned on the request of the
| Respondents
112. |.25.01.2023 Part heard and-adjourned
13. | '_(:)6‘-.@4*.2'023' | Respondent opted for de-novo héanng‘. Accordingly,
| after taking the oath, the matte-r‘was' adjourned
114, | .1"‘1'507;2023 R Adjo'umed on thé réquestof the Respondants
[15. | 25072023 |  Condluded and Judgement Resarved
116. -_;25-.6‘8‘-.-202‘3 E “Final decision taken on the case

R oA

9. Ohnthe day of first hearing held on 30" May, 2019 the Commlttee noted that
the Respondents had’ sotight an ad]oumment The' Commlttee further noted that
the Complamant was not present. The Committee looking mto the absence of
both the partues decided to adjourn the matter to the next date.

10 On the day of second - hearmg held: on 25“‘ June, 2019 the heanng was
' adjoumed dueto paumty of time. '

11. On t'he'd'aiy‘ of third hearing held on 9" August, 2019, the Commitiee noted that
the Counsel for the Complainant was present. He requested for adjournment of
heanng due to hlS personat diffi iculty. On the same, the Committee decided to
adjourn the heanng with information to the Respondents The Commlttee also

informed that next hearlng in the matter will be held on 4% September 2019. With
. this, heanng in the matter was adjourned.

Shii Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (Vi.No -102102)
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12.

13.

On the day of fourth hearing, held on 4" September, 2019, the Committee
noted that the Respondents had sought an adjournment. The Committee looking

into the absence of Respondents, decided to adjourn the matter to the next date.

On the day of fifth hearing held on 6t January, 2020, the Committee noted that
the Respondents had sought an adjournment. The Committee looking into the

~ absence of Respondents, decided to Aadjou'rn the matter to the next date.

14.

15.

16.

17.

that the m_ee_tt_ng was cancelled _du__e ‘to _u_navpldabte cwcumstances.

On the day of seventh hearing heid on 2 September, 2021, the Committee
noted that the Complamant vide emaﬂ dated 18" August, 2021 had sought an
adjournment in-. the matter for . 8 weeks. The Respondents also sought _
adjournment on the ground of unavallabihty of his counsel on-date of hearing. |
The Commitiee looking into the same acceded to their request and granted the .
adjournment. The Office was directed to inform the partles accordmgly

On the day of etghth hearmg held on. 19“‘ September 2022, the Committee
noted that the Complainant was not present. However, the Respondents were
present through \ﬁdeo Conferencmg Mode through their Counsel CA. A.P.
Singh. The Respondents were administered on Oath. Thereafter the Committee
enquired from the Respondents as to whether they were aware of the charges.
On the sante the Respondents replied in the affirmative and pleaded Not Guilty
to. the .charges levelled against them. Thereaﬂer the Counsel of the
Respondents sought adjournment in the matter. The Committee, tookmg into the

fact that this was the first hearing, decided to adjourn the hearing to a future

date. With this, the hearing in the matter was partly heard and adjourned.

On the day of ninth hearing held on 7" November, 2022, the Committee noted
that the Respondents along with their Counsel CA. AP Singh were present at
ICAl Tower, BKC Mumbai. The Committee noted the Complainant was not

Shri Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan {(M.No -102102)
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.present deepite notice being duly served to him. The Committee, looking into the

,!a.

facts of the present case, directed the Respondents to submit the following:

: .Wheth‘r'=r any Internal Audit Committee and/or. Risk Management Committee

were in e)(lstenoelestabhshed by the Company? If yes, then whether any
| meetings were held

Attendance and Minutes of those meetings

As to why the Internal Audlt Report was not conSIdered by the. Respondents
as Statutory Auditor. '

\ Wth the above d|rect|ons the Comrmttee decided to adjourn the heanng 1o the
next date. ',

17. 1 ~The Commlttee noted: that the Respondents in- thetr response ‘had lnter—aha \

submltted as under:

' a

T_h_at the functions and also the nature of resﬁonsibilitiefs,' of:an internal
auditor.and a statutory auditor who audits the financial statements of the
_C-Orr{pany under Companies Act, 1956 are very different.

As per Standard on Audltmg (SA) 610 (Re\nsed) Usmg {he work of
, |ntemal Auditors- - : , - s

- s

“Nothmg in this SA requires the external -auditor to use the work of the
internal audit functton to-modify the nature or tfmmg, or reduce the extent,

 of. audtt .procedures to-be -perform_ed dmecﬂy by the external aud:tor; it

remains.a decision of the extémal auditor in establishing the overall audit
-strategy”. |

c. Further para 11 of SA 610 states that — “The external auditor has sole

Shyi r-'\ ru

respfnsibility' for the audit opinion expressed, and that responsibility is not

reduced by the extemial auditor's use of the work of the internal audit

funct;ion or intermal auditors to provide direct assistance on the
enge|rgement..; ....... 7
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1

d. Paragraph 4(vii) of the CARO requires the auditor to report as follows:
“In the case of listed companies and/or ether companies having a paid-up
capital and reserves exceeding Rs.50 lakhs as at the commencement of

the financial year concemed or having an average annual tumover

exceeding five crores rupees for a period of three consecutive financial
years immediately preceding the financial year concemed, whether the

 company has an internal audit system commensurate with its size and
“nature of its business.”

e. They performed the audit procedures of the. nature: mdlcated by the
paragraph 61(i) of the statement on CARO 1ssued by ICAI.

f. Based on above it can be noted that statutory auditors are not mandeted
to rely.on the work of ‘inter.nal.auditer. That they had reviewed the ;infernal
audit reports and the observations relevant to financial statement audit
‘were duly considered.

g. The Respondents. audited- the NSEL for the years ended 315t March,
2010, 2011 -and 2012. Section 292A of the Companies Act, 1956 states
that every public -Cofnpany having paid-up capital of not less than five
crores of rupees shall constitute a committee of the Board known as
"Audit Committee". Further, Section 295 of the Companies Act 1956

- states that a meetmg of its Board of dlrectors shail be held at least once
in every three months: and at least four such meetmgs shall be held in
every year. As par.t of their audit procedures, they reviewed minutes of
the audit cofnmittee -and board meetings. They also obtained a letter of
representation from management for each.year of audits ste_ting. date_s
and nature of the meetiﬁg and also produced the dates of board meeting.

h. Based on information, -explanation and from the documents made

Qj? avdilable to them, -they noted that NSEL had formed the audit committee
‘required under Section 292A of the Companies Act 1956. As part of audit
for the years ended March 31, 2010, March 31, 2011 and March 31,
2012, NSEL provided the minules of the audit committee meetings.

Based on the documents provided, they placed reliance on these to

Shri Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan (M.No -3102102}
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unfderstand that the audit committee discussed various matters including

review and recommendation of audited financial statements to the Board

_for approval. They. had also reviewed minutes of board meeting that

i

noted approval of financial statements. It can further also be noted that
financial statements were signed by directors- who were also members of
thé audit corﬁmittee. They had attached the copy of audit committee and
bo‘ard meeting minutes prowded by the Company.

lt was noted thatthey had perfomled detailed understanding of the entire
trading and settlement process of NSEL. Through this understanding risk
“involved were assessed. They also performed procedures to address
thise risks and documented our conclusions. o

They had complied with the requirements of SA 315 and SA520
(revised), as well as the -othér 'aud'it-ingi'standards issued by the.ICAl, in
audits of the financial. statements of NSEL. Consequently, and in“the
absence of any matters to be considered for reporting-under SA 700
(AAS 28) “The Auditor's Report on Financial Statements”, there was'no
re'éSon to invite attention of the 's"hé‘reholders to any material departure
from the general!y -accepted - auditlng procedure applicable to-the
clrcumstances

18.--On the day of tenth hearing held on 29% December, 2022, the Committee-

| -noted-.»thafnt,-the Respondents. i.e.. CA. Amit Kabra alongwith his Counsel CA. A P

| Singh were present “through. video conferencing mode. The Committee noted

!'that the- Complainant was not present. Thereafter, the Committee asked- the

| Respondents to make his submissions. The Respondents in his submissions
had inter-alia mentioned as uﬁder: |

a.

That since one of the Respondents was out of India and for most of the

allegzlations his presence is required hence he was limiting the discussions.

. That the charges in this case have not been provided to the Respondents.
That

the Director (Discipline) had himself applied the items which are not in -

the Complaint.

SHri Arun Daimia, Secretary, N3EL, Mumbai vs CA Shrawan Bhagwati Jalan {ivi.No -102102}
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d. That there is no copy of any media report however the media report was
being referred to in the opinion.

e. That he subimitted hrs line of defense referrmg the paras of Prima Facie

Opmren and- Standards on Auditing. :
f. ThatMs. An;anr S;nha, Managing Director and CEO of NSEL and Mr. Kotiyan
who is the-former -CiEO confirmed them in their closing discussion that NSEL
had not received ariy netice or inspection 'frorn the FMC or a'ny Goyernrnent
Authority then how the auditor could be aware of any Government Complaint.
g. That they have reviewed the list of Complaints against- NSEL and did not find

- any complaint in connection with the- matter allegedly identified any ‘media
report.

18.1 _The' C-ommittee.-noted :that-therRespondents counsel -sought adjournment on
the ground that the other Respondents, i.e. CA. Shrawan Bhagwati Jalan, was
notin India and his physrcal presence is-necessary in the matter. Thereafter the
Commrttee lookrng rnto his request decided to adjourn the case to further date.
The: Commrtt_ee, whrle;adje.u\rmng the matter, directed-the Respondents to-submit
the preé‘.‘ent-tStétus of cases pfending-';b.e‘fore%Courts relating to NSEL within next
10 days. With this, the hearing in the matter was partly heard and »edjourned.

18.2 .. The‘ Cemmittee noted'that-ReSpondents- had inter-afia -made- the. submissions
dated 06" January 2@23 as per. thelr directions gtven in the ‘meeting held on 29"

" 'December 2022, wherern they has raised certaln questions and sought certain
documents from them and they are directed 1o submit a note on pending matters

which may impact the outcome of the proceedings in the current matter:-

The Respondents had submitted the list of cases pendsng against them before

- various courtsltrlbunals on the similar issues. They have also submitted their

% - response on the queetions raised during meeting by reiterating their submissions
made in their writtert statement. They further submitted that they had obtained

the minutes ef audit committee meeting ‘wherein it has mentioned that audit

committee had reviewed the half yearly and annual accounts. They had not

relied on report of internal auditor instead perform their own procedures. Also it

_ Shri Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan {M.No-102302}
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‘was not- mandatory to rely on the work of internal auditor. They had performed
“the detail understanding of entire trading and settlement process of NSEL and

"through this understanding risk involved were assessed. They also performed

procedures to address these risks and documented their conciusions. Further

. they had complied with all the accounting standards issued by ICAIl and there

was no reason for them to invite'attention of the shareholders to any material

departure from the generally accepted audrtrng procedure applicable to the

-gircumstarices. -

present through video conferencrng mode. The Committee noted .that the.
Complainant was not present.-Thereafter,- the .Counsel for the' Resporidents

sought adjournment on. account of his personal -comrnitrnents.' Thereafter; the

‘Committee looking into his request decided to adjourn the case to a later date:

S

;On the twelfth day of hearrng held on 25th January, 2023, the Committee noted
:that the Complarnant was not present and no mtlmatlon was recewed fiom the -

', Cor‘nplaznant in repiy to the duly served notrce The Committee noted that the

Respondents had changed thelr counsel and taken the services of Shri Ajay
Bahl, Advocate and they were present through vrdeo conference mode.
Thereaﬁer the Commrttee asked the Respondents to make his submissions.

.The Respondents in his submrs_slo_ns had-mter—alra submitted as under:

a That the Drrector (Discipline) has levied the charge wh1ch was not there in
.the ongmal complarnt filed by the Complainant.
b. That the said matter should be referred back to Director (Discipline) as he

has not been given an opportunity of being heard and to respond on the
allegations.

c. That the Complaint is not relevant to the audit period during which he was
the auditor. ' ' *
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201 The Committee posed certain questions to Respondents to understand his
submissions. The Committee noted that the Counsel for the Respondents raised

objections by stating that the charges framed by the Director (Discipline) were

different from thosg_aﬁ(éged in the complaint by the Complainant. On the same,
the Commitiee directed the Respondents to submit those objections in detail
along with evidence within the next 7 days. The Committee also directed the
Office to forward such objections to the Director (Discipline) for his comments
thereon, if any, in terms of the provisions of Rule 18(5) of the :Chartered
| Accountants (Procedure of Investigations of Professional and Other Miscohd.uct
-and Conduct -of Cases) Rules, 2007. The Committee also directed the
Respondents to submit their submissions on the merits within the next 14 days.

20.2 The Committee noted that the Respondents had inter-alia-made the following
~ submissions as per their direction: |

Smei‘ssions dated 15t February 2023

a) ‘The Respondents had submatted that the D;rector (Dlscmhne) had dealt with
the: matter with szgn!ﬁcant hindsight bias. Such an approach does not reflect
an assessment of the work done by the Respondents ag_al-nst the facts and‘
circumsténces which existed as at fhe dated on which the audit report of

| NSEL: fd_r_l the financial year ended 31% March, 2012 was issued.

b) The ReSpondents drew atten‘tlon to Para A28 of SA 200 wherein it was
mentioned that the judgement on the work of the auditor should be
evaluated based on the circumstances that, to his knowledge and belief,

| existed at the time of conducting the audit of the Company for the said
% | financial year.

'c) The Respondents further submitted that the PFO had made new allegatlons ‘
against the Respondents that were not aﬂeged in the Complaint without
giving any opportunity to provide an expianation and present their case

which is contrary to the provisions of the CA Act and Rules. The

Shri Arun Daimia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan {M.No -102102}
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_ mommrr

Respondents also quoted some case laws to prove the same. Hence the

Respondents should be provided with ‘an. opportunlty to explam allegations

~.agamst it, pnor to.issuance of the PFG

1

That if the Respondents-had been provided with an opportunity.to explain

the new allegations, they would have very'-easily demonstrated that, since

. the inventory in the warehouse does not belong to NSEL, they have no

 obligation to verify the said inventory:nor sek any third party confirmations.

“That if a statement made or document or report prepared by a third-party

. -have been or are relied upon by the :Disciplinary Committee fo hold the

a) At té time the Respondents-issued the Subjéct Audit Report they wére

.:RespOndents guilty, the Respondents must be provided with: an opportunity
_to cross-examine such thlrd partres with respect to the statement document
or report bemg relied upon.

20, 3 The Respondents further made their submlssmns dated 8 February, 2023 on
| ‘ ments and had- inter-afia mentloned as under:

neither aware of any show cause notice of April 2012 nor any gove_mn{ent

~ action nor any media ':repOrt--=referring';.¥t‘o any-such show-cause-notice. Alsd -
the Director (Discip"lin'e) has provided no evidence that an'yisuch media
o *'repor“ts existed at the telsvant time rior did he idefitify any such media report

in paragraph 17.7 of the PFO.

b) Since the inventory in the warehods‘es did not belong to NSEL, the

Respondents had no obligation to verify the said inventory or seek any third-
party confirmation (as mention in guidance note on audit. of inventories).
Based on their testing of documents related to the flow of transactions and
funds settlements, the auditors noted that no matters arose to suggest that

inventory was not physically available at the relevant warehouses

Shri Arun Dah{n:a, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwaii jalan {ivi. No -102102)
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¢) Margin money of Rs. 328.93 crores received by the company in its bank
accounts were reflected under various asset heads in the financial
statements for the year ended 315t March, 2012.

d) It is reiterated that “NSEL had no obligation to insure the goods lying in the
warehouses since they did not belong to NSEL and is not a business risk of
' NSEL that could have created a risk of materiel misstatements in the
"'ﬁr'.-'\énciei etatements nor the misstatements of an assertion risk as that term
‘is_ _explained_ in SA 315.

€) Further merely because the statutory audltors rewewed the 1ntemal audltors
) ‘report with a view to address observatlons Taised by the'internal auditors in

suich Teport (and to ensure- that relevant defi ctenmes identified by. the internal

auditor are ignored) does not mean that the statutory auditors relied on the

internal auitors’ report for issuing its own statutory audit report.

f) Dunng the course of the Subject Audit based on audlt procedures
performed by them and representations provnded to them by NSEL

manag_,emenlt, there were no frauds noticed or report_ed durlng.the year.

20.4 Tﬁefeaﬂer the. Diil_'-ector (Discipline) had, made :his :s;ubmi.ssions' on_the said
-aliegations of the RéSpondents made in the above submissions:

a) That - the-. - Director (Dusmpllne) ‘has the authority - under Chartered

- Accountants Act, 1949 (hereinafter referred to as the CA Act') and the

Chartered Accountants (Procedure of Investigations of Professional and

- Other Misconduct and Conduct of Cases) Rules, 2007 (hereinafter

referred to as ‘the Misconduct Rules’) to enlarge the scope of the

-allegatiOns from those set out in the Complaint and/or to make new
allegations.

b) - It is submitted that the role of Director (Discipline) under Section 21 (2) of

the CA Act read with Chapter Il (Rule 8-12) of the Misconduct Rules is

inquisitorial in nature wherein the Director (Discipline)- conducts an

Shri Arun Dalmia, Secretary, NSEL, Mumbai vs CA Shrawan Bhagwati Jalan {M.No -102102)
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inves:tigation into the allegations raised in the Complaint and, thereafter,
fofm:is a prima facie .opinion based. on.the. facts emerging from the said
investigation.

It is submitted that the allegations contained in the Complaint are the
starting point for triggering of the said' invés’tigation. The  Director
(Disc|:ipline) is required to comprehehsively investigate the entire matter,

, ‘the allegatlons made in the Complamt with all the evidences,

'-documents or analyss collected dunng the investigation and forms his
‘ Prima Facie Opinion accordingly.

d) The V-DirectOr-(Bist:l‘pilne)‘ is well- within-its-rights to-enlarge the scope of the
‘emerge from the said investigation ot come: to his notice while:uridertaking
- the s.ald investigation. '

In thls context, regard may be placed on Rule 9 of the Mlsconduct Rules
wh;ch indicates that the Prima Facie Opihion of the Dlrector (D[smphne)
mus‘t be formed after due examination of not only the complaint but also

the written statemeht- rejoinder and “any -other additional particulars or

' 'documents which will ‘emerge out of mvest:gatlon into the allegatsons

cori‘tamed in-the Complaint.

: Rehance is placed on the decision of Excel Crop Care Ltd. v. Competition
‘Commission of india 8 SCC 47 (2017) wherein the Hon'ble Supreme Court

- of India while dealing with analogous question relating to the role of
- Director- General, Competition Commiission of India undér the -Competition

Act,i2002 have held that the Director General has the power to add on

- allegations than those ¢ontained in the information/complaint.

g)

h)

Applying the said proposition to the role of Director (Discipline) under CA
Act it is submitted that the complaint filed by the complainant was the
starting point of investigation by Director (Discipline). The PFO dated 10t
Apri 2017 was issued after due examination of the papers on record
inciuding the Complaint and the Written Statement.

The| alleged additional/new allegations contained in tﬁe said Prima Facie
Opinion dated 10" April 2017 have emerged from the investigation

a Shri Aryn Daimsa Secretary, MSEL, Mumbai vs CA Shrawan Bhagwati Jalan {M.No -1821062)
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conducted by Director (Discipline), which can be seen from the

explanation provided in relation to the specific charges hereinafter.

Accordingly, the D:rector (Discipline) is well within its powers to inciude

- them .in: their ana Facie Oplmon

it is submitted that under the provisions of CA Act and Misconduct Rules,

the matter cannct' be remanded back, at this stage, for the issuance of a

tresh ana Facne Opinion. 1t is submitted that Rule 9 of the Mlsconduct

»

Rules Iays down the procedure in relatlon to placmg of the Prlma Facie

Opinion before the Hon’ble Disciplinary Comrmttee and the manner in

- which itcan be. proceeded further by the Hon'ble Dzsc;plmary Commtttee

At can be seen that the. Hor'ble Dismplmary Commlttee can only

;remandlsend the matter back toDirector. (Dlsczphne) at Rule 9 stage

wherem it dlsagrees with the Prima Fa0|e Op;mon of.. the Director

;;(Disc:iplme) It lS further. submitted that wherein the ch ble:: Committee
. agrees, with the Prima Facie Opinion of the. Director (Discipline),. it has to

- rnecessanly proceed with. the adjudication of matter in- accordance with
- ;,Chapter N of the M|sconduct Rules.

k).

)

s 1 the present matter; the Prima Facie- Oplnlon dated 10“' April 2017 was

placed for the cons;deratlon of the Hon’ ble_...Dasc|pI|nary»,Cemmlttee on 12t

September —20§1.7_ wheretn the Hon'ble.. Gor_nntittee concurred- with the

-.reasons: giVen :'againSt the charge (s) (exeept for the reasoning-as regard

the charge ralsed in Para 1.7 of the complalnt and deait in-para 17. 21 to

Facie Op;nlon of the Director (Dlsmplme)

The Scheme of the Rules are crafted in such a way that except at the

stage of cons;deratuon of the Prima Facie Opimon the Commlttee is not

empowered 1o refer back the matter for further mvestlgatlon to the Director
(D|SC|pIme)

No h1ndsnght_- bias can be alleged against Director (Discipline) as

allegations adainstthe Respondents have been tested on the parameters -

of prctessionél responsibilities expected out of a Chartered Accountant as

provided under various applicable rules and regulations.
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n) Medila reports were available in public domain at the relevant time which
ought to have made the Responderits suspicious of how the business of
. spotiexchange was being carried out and revgulated by NSEL.

0) The Respondents ought not 10 have merely rehed on confirmation and
i representation of the management and ought to have obtained sufficient
audit evidence to corroborate that ail stored goods on -behalf of third
partles exrsted at the relevant t|me to ensure correctness of the inventory.
p) .Desprte the amount of- margrn money being huge and matenal no
disclosure, yvhatsoever, of such a _srgnrﬁcant policy of NSEL was brought
out in the -'Note's to .Account. Further, the Respondents also- failed to
- disclose the: ba3|s .on_which the margm money was bemg mvested by
“NSEL.. _ A , o ,
q) ltis submitted:-that under-insurance is an-important business risk that.can
o have seVere consequence for a business inc_luding_ ﬁnding_'itself severely
' | . -oUt}tof pocket. The Respondents have. not provided arny ana‘tysis of the
_business risks relating to under-insurance done by them. Intaét they have
- subiitted-that they: had-not done the analysis of business risks relating to
. under.i insurance. S _
r) The' Respondents had failed to employ appropnate and mdependent audit

procedures to obtain. reasonable assurances. about the adequacy and
.sufﬂcy of intemal control system. : Lo o

Ss) - The Respondents had not brought any satrsfactory documentary evrdence

_to show that the checks carried out by them to counter such claims being
.made in the newspaper reports.

% 21. On the day of thirteenth meeting held on 6t ApriI 2023 the Committee
noted that the Respondents along with their counsel CA. Ajay Behl (along
wrth his Assistant CA Ayush) were present through \fdeo Conferencing
and appeared before it. The -Committee further note_d that netther the

Corn_piainant was present, nor any intimation was received despite
noticelemail duly served upon him.
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21.1 The Committee noted that the present matter was also listed earlier on

various dates before different Committees.. The Commitiee noted that the

constitution of earlier Committees is as under.

[Council Year | Name of members of the Committee-

201920 | CA. Atul Kumar Gupta (Presiding Officer) |
: Shﬁ Réjeev‘ Kher, LAS. ('Retd.)', ‘Government Nominee -
CA. Amarjit Chopra, Government Nominee
.CA Rajendra Kumar P, Member
| CA._LChéndr:ashekhar'Vas'ant Chitale, Member

2020-21 | CA. Atul Kumar Gupta (Presiding Officer)

| Shri Rajeev Kher, 1.AS. (Retd.), Government-Nominee
CA. Amarjit Chopra; Government Nominee

| CA Rajendra Kumar P, Member

| .CA Pramod Kumar Boob, Member

202122 "CA(Dr.) .aDebashis'Mi'tfa,l" Presiding Officer-
| | shri Rajeev Kher, 1.A:S. (Retd.), Government Nominee
CA. Amarjit Chopra, Government Nominee
CA Rajendra Kumar P, Member |
CA. Babu Abraham Kallivayalil, Member

2022-23 CA (Dr.) Debashis Mitra, Presiding Officer

| | Mrs. Rani Nair, LR S. (Retd.), Govemment Nominee

| Shri Arun Kumar, LA.S. (Retd.), Government Nominee
CA Rajendra Kumar P, Member

CA Cotha S Srini_vas, Member

212  The Committee further noted that since the composition of the Committee had
changed further to the previous hearing, the Committee enquired from the
Respondents, whether they wished to have a de-novo hearing which was
accepted by the Respondents. Hence the Committee acceded to the request of

the Respondents and started a fresh hearing on the matter. The Respondents
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were administered on Oath. Thereafter, the Committee enquired from the
Respondents as to whether they were aware.of the charges. On the same, the

Respondents replied in the affirmative and pleaded Not Guilty to the charges

9

22.

23.

{evelled against them. Thereafter, looking into the fact that this was the first

hearing,' the Committee decided to adjourn the hearing to a future date.

On the day of fourteenth meetmg held on 11t July, 2023, the Commlttee noted

that the Respondents had sought adJoumment vide email dated 05th July, 2023

on ground that their Gounsel was travelling abroad. The Committee noted that

neither the ,Cefnp!ainant was present.-nor any intimation-was received despite

noticefemail duly sérved-upon him. The Committee ‘lookingintothe ;grounds of

natura! justice acceded to the adjournment request made by the Respondents,

and accordingly, the case was adjourned. The Committee also'directed to Office
. to inform the parties that no.more-extensipn shall be granted to the parties.

On - the ‘day of fifteenth ‘and final hearing held -on 25" July, 2023, the

Committee-noted thaiy,the Respondents-along with their counsel, CA. Ajay Behl .

(gloﬁg with his' Assistant.CA-Ayush) were present through 'Video-Conferencing
and appeared before it. The Committee further noted that‘neither the

Complalnant was present, nor any :nttmatlon was received desplte nottcelemall -

- duly served. upon him.

23.1 The Committee noted that fhe present case was listed for 14 occasions

however because of various reasons it could not be completed. The Committee
informed the Respondénts that since one of the claim of Respondents in earlier
hearing are that they had not been given a natural justice by without asking them
anything and the finding had been given by Director (Discihline). Now since this

Committee is. superior to Director (Discipling), they have been given the
-opportuhity to submit the document in their support and it wilt be considered by

the Committee and after that the Committee will take the appropriate decision.
Further since the Respondents were being given a fresh hearing hence

whatever the issues had been raised earlier by them were of no relevance now.
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23.2 Thereaﬁer the Commlttee asked the Respondents to make their submissions.

The Respondents in therr submissions had inter-alia submitted as under:

a. That they have submrtted therr reply on 8 February, 2023 wherein they
had . mentroned that the Complainant and Director have dealt with the
matter on a srgmf cant hmds;ght bras and ali the allegatrons and charges
made are the result of such bias.

" b. Suoh| an approach does not reﬂect the assessment of the work done by
the Respondents against the facts and circumstances whrch existed on the

. date on which audrt report.was 1ssued

c. With respect to first charge it 1s submrtted that there is absoiutely no
evidence as to the media _reports iwere in the: public domain before they
signed the audit. report : |

~i. - Therelis not*a single document to suggest that they had seen or-were
aware of the media reports. o
“ii.  They were -,aflso.-not aware of the show cause riotice issued to NSEL )
and :-_mepe' 15 no evidence to ;establishf-that the said ‘-shovr;eause notice
, was'broughf to'their-‘attention'before-signing the report.
i, Further there is nothing in" the Management Representation letter to
' doubt the credrblhty of the . managlng director- and CEO of the
Company. If the management has received something. and- doesn’t
give: to them, they have no way of knowing that the notice has been
received. | B S _ |
iv.  Moreover, they, have ran alI the procedures to perform post balance
" sheet events ‘also and revrewed_ on sample basrs subsequent-
paymenrs and_ recejpts, minutes and board meetings, etc. up to 20
May, 2012. |

d. With respect to second charge, it was submitted that the NSEL is only a
“platform for conduct of activity and it does not holds any inventory. As per
CARO, an auditor is required to comment on whether the management

has conductéd the physical verification of inventory at reasonable
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and €A Amit Kabra (M.MNo.-094533) Page 36 of 67



3

'ER-2551201 3-DDI251/2013/DCI6T5/2017]

intervals- and they were told by the management that whose inventory

were lying there had come.and checked the event and therefore they
have no obligation to verify the same.

i
S

i. . The bail applications of the Respondents were favourably considered
wherein the court has.said-that they were not supposed to verify the
‘goods. As per Guidance note on CARO also, those people whose

linventory_Was lying there were responsible for getting it checked.

i. In fact, they have checked the comiplaint register and did not find any

‘complaints suggesting that there were any shorifalls in the inventory
of third parties. The fact that NSEL have issued a warehouse receipt

- |doesn’'t' make auditor respbn's’ible to treat the inventéry as inven'toryr of
"NSEL. They*-hgye also done a complete fraud assessment.

i i That ownership-and custody are two' different things -and ownership
.+has ndthing. to do with the custody. They have verified all detailé‘ of
"‘a,deliver_y. They have also tested trade cases based on sampling
E -E*wherein --22'days of settlement were checked, 92% of the margin that

‘was  deposited has ' been traced and trades traded between

| . .
uf‘unc':on'nected-:parties has.been checked.

iv. #Moreover delivery has been achieved through the transfer . of

L # warehouse transfer receipts which evidence the existence of goods:

- They-have --mn'-'a‘lt.:athe {ests and noting alarms -them-that-there is any
shorttall, | o

6. With respect to third- charge, it was submitted :that the amount of

:settllement gu'aréntée.‘fund was not materiai and thus not disclosed

'sepiarately- in the financial statements. -_Fuﬂher the réqu’iremer-}_t here is to

keep a margin. Every member has to keep a margin which is a liability but

it is!. available to seftle a default by that member in favour of somebody
else. They had run test to show that these funds, margin money was not

used in breach of the byelaws. ‘
i.  Margin is of two kinds, one is the money that is given to the Company
as the margin by the member who rétainis certain portion of money.

Second is where they give bank guarantees and FDs which are of
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balance sheet items, which are their assets but don't come into the
books but are marked as a lien so that those assets are available to

Company but not come into the bank account. So fixed deposits of

Rs 3167 crores included -in”set'tlement' fund is -available but never
received by the Company to represent as an asset or liability.

ii. That the amount was collected as margin and settlement fund was
identified and checked. The utilization of fund received. Their
‘investment was tested and it was evident tﬁa‘t the corresponding
funds were ‘Iargely liquid or been recovered. '

ii. No evidence -of settlement defaults and claims having a negative
impact on the liability. ‘Neither assets nor liabilities have been
understated.. Nor‘-is the .prdﬁt-.been ‘impacted by this. Adequate
ditigence to.trade the margin money reéeive_d. No misutilizatien of the

- margin has been pointed out. .

~f. With respect to fourth charge, it is. submitted that they have -done a

~ complete review -of the business: They -have: taken a ook at the risk

associated with it and have '-tested the. resource. The risks agaihst the

- checks and-balances that exist in the likelihood of a risk resulting into a

financiai implication but fo the extent that doesn't belongs to NSEL and .

“they are not required to be responsible -for it, which is basically’ :

.. somebody else's asset. Further the financial risks that were required to

" be assessed have already been-assesséd and the Director (Disciplirie) in

" his Prima Facie Opinion also says that the liabilities attached to

ownership. Moreover the same issue is in subsequent year aiso however

the order has béen passed for that yéér which is in the pubI{c domain

% and in that particular order there is no reference that under insurance is a
risk to Company.

g. With respect to fifth charge, it is submitted that they have read the

report of the internal auditor but not relied on that and have performed

their own procedures. They have done their work independently and
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requested the Committee to test the work done by them instead of simply
relying on the assumption that nothing has been done by them.

<h. With respect to elghth charge it is submttted that there is NO ewdence

' that media reports were avallable Further as per guidance note on

CARO, it was the management who should have brought it to auditor's
attention about the fraud in Company. However, no such fraud has been
brought to attention. by management |nfact' they have given .a_ B
-representat{on that there were ho ongoing fraud in NSEL. Inspite -of that-" '

they have run a comple_te fraod ;as_sessment for identifying the fraud.
They had done their own analysis and take a counter represent'atiOn

from management as well to make sure that the statement is received.-

23.3 The Committee noted all the arguments of the Respondents. The Commlttee

posed ceftain questlons to the Respondents to understand the issue mvolved

.and the role of the Respondents in the case and also taken on record ail | papers

“submitted by them and make them patt of the proceedings. After consideration

of the same, the Commlttee dlrected that the Respondents to submit followmg in
the next 15 days: | B '

“#'a. Presentstatus of the case agamst the Respondents at EOW/other forums

+b. Summary of his submissions

ke

234 Aﬂer detasled dehberatlons and on consnderatlon of facts of the case, vanous

24,

_. documents on record as well.as oral submlssmns of Respondents before i, the
Committee decided to conclude the hearing in the instant case by reserwng-rts T

judgement.

Thereafter, this matter was placed in meeting held on 25" August 2023 fot
consideration of the facts and arriving at a decision by the Committee. The
Committee noted that the above case was conciuded on 25™ July, 2023 with the
directions to Respondents to submit the following documents within the next 15
days: o

a. Present status of the case against the Respondents at EOW/other forums
b. Summary of his submissions.
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241 The Committee noted that the Respondents had submitted certain documents

and on perusal of the oral submissions vis-a-vis submitied documents it was

i' ' noted by the Committee that the Respondents not only failed tc exercise due
diligence while auditing but also failed in obtaining sufficient information for

i : -
“ . expressing an opinion

! 24, 2 Accordingly, ke'eping in view the facts and circumstances of the case, the
matenal on record and the submlssmns of the patties, the Commlttee passed its

judgement

FINDINGS OF THE COMMITTEE

| 25 The Respondents submission that charges whlch are not given by the
i Complalnant have been allegated and the Respondents have been held guuty
; on them wnthout reference to them and such matter be sent back to Director

{Discipline). The erstwhlle Commlttee called the comments of . Dn'ector

| (Dismphne) and the sameé are given in Para 20 4 of these ﬂndlngs The
’ . Respondents demanded the same so that they can give their submlsswns The
. Committee is of the view that the same is not required because the case is being
" heard de-novo and the Respondents had already Vmadeits submissions on
* merits on each charge in Prima Facie Opinion and the Cdmmitteehad later on |
| : records-alt-of them. The Committee heard-at iength the Respondents on this and
as such the Committee is making its findings in foregoing paragraphs charge

wise.

% 25.1 Charge 1

f The Committee noted that the first charge against the'Respo_ndents is that in the
: A notes to financial statements, in point 1, it is stated that National Spot Exchange
I is a regulated electronic spot ‘exchange, however as per available information in
| the media and Government findings, NSEL is an unregulated exchange and this

h has caused serious damage to the investor while protecting the interest worth
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Rs.5,550 crores as investment are made with this belief that exchange is

regulated.

— - %2

.-

S ubmi%ionsMespondents :

The crux of the submissions of the Respondents with respect to the said charge
is as under: S

a.

% 253

The Respondents have submitted that for the year -ended March 31, 2012 -

INSEL had changed the status'of a self-regulated exchange Accordingly,

NSEL was self-regulated untll the February 6, 2012 notlﬁcatron at whrch tlme _

it became regulated by FMC

. That media information is hearsay and is unreliable. They relied upon

-management discussions-and management representatlons for the purpose '
- of audit. .

Thatdhey have reviewed the-list :of Complaints agdinst NSEL and-did not find
any ‘odmplaint in connection with the matter allegedly identiﬂed'.::-any media
report.

That the Director (DlSClplme) has . dealt with the matter wrth s:gmﬁcanti _
hmds;ght btas

..'At the t|me the Respondents :ssued the Subject Audit Report they were
o nelther aware of. any show cause: notioe of Aprll 2012 nor any. government -

actron nor any media report refemng to any such show cause notice.

_n;Further there is. nothlng sn the Management Representation tetter to doubt
'_ che credrbrhty of the managmg dlrector and CEO of the Company _
Moreover they have ran all the procedures to perform post balance sheet
events also and revrewed on sample basis subsequent payments and
_ receipts, minutes and board meetings', etc. up to 20* May, 2012.

The Committee on the plea of the Respondents noted that the Director -

(DlSCIplIne) is well within |ts rights to enlarge the scope of the allegations

contalned in the Complaint andlor to make new allegations that emerge from the

said mvesttgatlon or come to his notice while undertaking the said investigation.
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. Further NSEL was issued a show cause notice by the Ministry of Consumer

Affairs on 27% April 2012 in relation to violations before signing of the Audit
Report by the Respondents which ought to have made the Respondents

susptmous of how the business of spot exchange was belng carried out and
regulated by NSEL.

Findings of the Commiittee on Charge 1:

254 The Committee on perusal of Note no. 1 of notes to accounts to financial

statements for the ﬁnanmal year ending 315"t March 2012 noted that the
‘Company mentloned as under

. "National Spot- ‘Ex'change is a pan India 'regulated electronic spot exchange
offering trad.'ng in.various agrrcultural metals and industrial commodrt.'es through
its platform... It alsooffers custom:zed procurement -solutions: to-: govemment
‘agenc:es :a‘ndpnvat;e;compames, It .al_so offers. services. like- warehousmg and
collateral manage_ment services to market paﬁ.‘iCipants. ” |

25 5 From the above znotes it appears that the Company was a regulated
electromc spot exchange However, it was observed that the Respondents failed

' to bnng on record documentary ewdence to show that the Company (NSEL) was
a regulated entlty and had taken any pemussnon to de the - busmess of spot
exchange from any Government Authonty / Agency The Commlttee observed
':"that the" company was dealing withi vanous persons zncludmg stock brokers
sub-brokers, godown owners, bankers, and the general public, and taking
'margln money from them as well. Moreover, |t was prowdlng the service of spot
exchange PAN lndta without 1nvolvement of any govemment agency that can
control the busmess activity of the company to obtain robustness, safety and

% © resilience in the activities conducted by them.

256 The Committee furth‘er noted that the Respondents had given the feference of
Notification issued by DCA dated 6" February, 2012 wherein DCA has appointed

the FMC as designated agency to which all information or returns relating to the

Shri Arun Dalmia, Secretary, NSEL, Mumbai vs i?s Shrawan Bhagwati Jalan {M.No -102102}
@ and Ca Amlt Kabra (M.No.-0945323) Page 42 of 67



T [PR-255/2013-DDI251/2013/DC/675/2017]

trade shall be provided to FMC. Hence, FMC will be-the regulator for all future
commodity exchanges in India. Thus, it shows that:DCA is regulating the NSEL

and-the same is also in the knowledge of the Respondents as they themselves

‘have informed the same. Also the said notification is before the date of signing
of financial statement however the Respondents have not considered the ‘same
hence they are held guilty of professional misconduct for the said charge

falling wrthm the meamng of ftems (7) and (8) of Part | of Second Schedule to
the Chartered Acoountants Act 1949.

26. Charge?

- The Commiittele noted that thé sécond chiarge rélates to violation of AS 9 on

'Revenue Reoogn‘ition for consideration of warehouse receipts:

(a) as per note No 20 Revenue from operat|ons —out of Rs 81 93 crores
e mcome from operatrons Rs 11 46 crores have been collected as
warehouse receipt transfer charges and war_ehouse.mcorne. Approx.
13.99% .of the income pertain to thts head, A‘vvhether' the auditor has
verified the underlying goods vvhile acoounting f_or’l su\ch{a significant
_ income. S,
‘.(b)- Statutory Auditors of the Company in their attestation functron should |
have ensured that revenue |s recognrzed as per the accountlng pollcy
-and applyrng the prrncnples and procedures Iard down in the Guidance
Note ~—Guidance Note on audlt of revenue rssued by the ICAI

Gurdance note states that the audltor should employ appropnate audlt

procedures to obtain reasonable assurance ' about various assumptrons in
recognition of the revenue.

26.1 Submissions of Respondents

o

“The crux of the submissions of the Respondents with respect to the said'charge
is as under:

a. The Respondents have submitied that they have performed audit procedures

to address recognition of income which includes reading and reviewing the
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income from warehouse on basis of samples and aiso performed overall
analytical review of WRT income.

7%

)

b. That they had obtained direct confirmation from NSEL members for stock

lying at-NSEL warehouse on basis of sample and there were no recorded
inventories. at year end. .

c. Since the inventory in the warehouses did notl,belong o NSEL, the
Respondents had no obligation to verify the said inventory or seek any third-
party conifirmation. ' o

d. As per CARO, an auditor is required to comment on ‘wh'ether the
m"anagemen_t has conducted the physical verification of inveh'tory at

" r‘eason‘ahle‘ intervals.end rihey have obta-ined the -m_anagement'oonﬁrmation
for the same.. o

e. As per Guldance note on CARO also, those peop!e whose mventory was

'lying there were responsnble for gettmg it checked
f They have also done a complete fraud assessment. They have verified all
| detaﬂs of deitvery and trade cases based on sampling.

262 Findings of“t'h'e:"'Cofhﬁ.ifi't*tee on Charge 2:

‘The Committee in view of merits of ﬁndihgs noted that Guidance Note on
Audit of Revenue ISSl]ed by ICAI obligated an auditor to emp!oy appropnate
| audlt procedures to obtam reasonable assurance about vanous assump’uons
in recogmtlon of the févehue. However the Respondents ‘have not applied
these procedures and simply accrued revenues without verifying underlying

" transactions or inventory which is basis for accrual of warehouse income.

26.2.1 Further, if auditee is recognizing the revenue as “warehouse receipt” which
shows that the auditee is in control of warehouse and its contents. Further the

Para 23 of the Guidance Note on the Audit of Inventories Speoiﬁoally states

" that the auditor should obtain confirmation from third parties. Paragraph 48 of

the ICAl Guidance on CARO, 2003 do not exclude inventories being heid on

behalf of third parties and requires checking of adequacy and reasonableness
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of the ;E)hysicai verification of inventory in line with the nature of business.
\ Fuﬁherias-far as the plea of Respondents that Guidance Note on Audit of

»InVe'nto#ies has no.nexus with Charge no. 2 is.concerned, though there'is no

doubt this relates to AS 9, however, as per allegation, warehouse receipt
“transfefr (WRT) charges forms 65% of income from sale -of. sefvioes, hence,
WRT was required to be checked in depth. For checking/verification of WRT,
‘the underly:ng mventory heid by NSEL on behah‘ of th|rd party was also
required to be checked. Therefore reference of Guxdance Note on Audlt of
Inventopes_:n the prima-facie opinion while qeahngs‘w_:ith_.-_thrs allegation cannot
“be -temied as‘irrelevant as claimed by the-Respondents:in-their submissions.

26.2.2 The ‘Committee also noted that as per Guidance Note on Audit of In‘v'entories
venﬂcatlon of . mventones may be carried out- by employlng the following
procedures '

- (a) -exa_mmatfon of records;
(b) attendance at stock-taking;
(c) obtaining confirmations from third parties;
(d) examination of valuation and disclosure; and
" (e} analytical review procedures.
- - The-nature; timing and extent of -audit proée’dures '«to-f':be- performeéd is,
- however, a-matter of professionaijudgement..ofrthe:auditor.:-\- el e

-{b) Ai!tendance at Stock-taking ,
Phys:cal venﬁcatfon of inventories is the respons:b:l:ty of the management of
- the entity. However where the -inventories are material and the auditor is

p!acmq reliance upon-the physical count by the management it may be
appropnate for the auditor to atfend. the stock-taking

(c) Confirmations from Third Parties
the auditor should also obtain confirmation from such third parties for whom

the entity is holding significant amount of stocks

St Arun Daimia Secre*ary, NIEL, Mumbai vs CA Shrawan Bhagwati Jalan {M.No -102102)
and CA Amit Kabra (M.No.-094533} Page 45 of 67



From the above provision it was noted that an auditor is required to physically

verify the inventory at client's place and shouid also obtain third party

confirmations for whom ‘the -entity is holding significant amount of stock.’

" However in the.instant case the Respondents have not verified the stocks
lying at client’s place simply taking the excuse that the stock is of third party.
Further, the Respondents relied on the management representatlon that the
partres whose stocks are lying with NSEL has conducted their check and fails
to provide any evidence that whether they perform any counter check on the
said. mventery Moreover only on the basis that warehouse receipts are issued
and the buyer of the goods made the payment does not substantiate that
there is no shortfall and goods are lying in the warehouse: at.the time of
transaction and as such. Committee held the ‘Respondents.Guilty of
professional misconduct for the said charge falling v-\rithin-;;the:meaning of

ltems (7} and (8) of Part'| of Second Schedule to the Chartered ‘Accountants
Act, 1949 -

27 Charge 3

The Committee noted that the third charge relates to deviation of amount from
settlement guarantee fund. -As-.per Notes to Accounts No.39, -Setﬂement
Guarantee Fund. (“S8GF") of Rs.360.60 crores has been maintained as on 31t
March, 2012; which has beén received in the form of Bank Deposits, FDs, Cash,
etc. should have been deployed in'the same manner in liquid assets.. .But the
SGF has been diverted to unrelated assets such as Trade Receivable, Short

Term lLoans and Advances and other current assets against the Bye Laws of

the Exchange. This also reflects that the financial statements of the Company is

not reflecting true and fair view of the affairs of the Company as at balance sheet
date as required u/s section 209 of the Companies Act, 1956 {which requires

that the Companies should maintain proper books of accounts) for financial year
2011-12. |
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Submassuons of the Respondents

The crux of the submissions of the Respondents with respect to the said charge

q

is as under

a. The. Respondents had submiitted that notes o accounts Note 39 does not

272"

refer t0| Settlement Guarantee Fund (“SGF’) but instead, to the Settlement

: Fund ( SF”) The Respondents noted that there was no predefined investment

pollcy enshrined in NSEL’s Bye-Laws and Rules in the absence of any such

- specific guidelines approx. 50% of the margin balance has been deployed in

liquid mutuai fund: and the balance in tempe‘rary"l‘oans and advance to

\-generaﬁe income. It is important to note that the Company had generated

income by investing these funds, and not kept them idle. -

: Margin money- of Rs. 328.93 crores recelved by the company in its bank

: .agcounts were reflected under various asset heads in the ﬁnanc:a! statements
- “for the:year ended 31 March 2012. '

. The amount of settlement guarantee fund was not material and thus not

disclosed separately in the financial statements.

. There is no evidence of settlement defaults” and claims- havmg a negatlve

impact on the liability. Nelther assets nor liabilites have been understated.
Nor is the profit been impacted by this. Adequate diligence to trade the margin

: monej*received.‘ No misutilization of the margin has been pointed out.

Fmdmgs of the: Commlttee on Charqe 3:

" The Committee in view of fi ndings that they: fieard- on merits noted that the

settlement fund was received in the form of Bank Deposits, FDs, Cash etc.
and should have been deployed in the same manner as in the case of liquid
assets. However, SGF was diverted to unrelated assets against the bye-faws
of the exchange. it was observed that despite the amount of margin money

being huge and material, no disclosure, whatsoever, of such a significant

‘policy of NSEL was brought out in the Notes to Account. Further, the

Respfondents also failed to disclose the basis on which the margin money was

beind invested by NSEL. It is submitted that disclosure of breakup of
| .
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Settlement Fund anc}l policy relating to investment of margin money are
necessary for true and fair view of the financial statements.

27.2.1 The Committee obsef\}edf’:’het'the settle?nent fund of Rs 360.60 crores- being a

material amount was reqwred to have been. disclosed separately. It is
observed that in the bye laws of NSEL there is no requirement of Settlement
Fund. Further, the l?esponoent_s in his written statement also admitted that
there was-no speciﬁcig'uideﬁne:’on investment of nﬁargin balance i.e. r‘there was
no pOlle of NSEL for ;nvestment of margin money and thus, ‘the pohcy
adopted. wby the. Company should have been ‘specifically brought out in the

: .No’tes to\Accounts to convey a correct plcture as regards the basis on Wthh
‘the margln money was helng invested. -

27.2.2 The Commlttee further noted that requirement of-maintenance of Settlement

Guarantee Fund (SGF) is glven in C]ause 12 of the Bye-laws of the Company
which states as follows:

© “12; Settlement Guaranitee Fund
12.1 The Exchangfe to maintain Settlement Guarantee Fund .

12.1.1 TheExchangie:shall maintain Seftlement Guarantee Fund in respect of
* different commodity. segments of the Exchange for such purpose, as may
be prescribed by the Relevant Authority from time to time.

12.1.3 The minimum corpus of the Settlement Guarantee Fund to be
ensured beforEe commencement of trading will be Rs. 1 crore, which

will be smtably increased from time to time, as the Board may
dec:de
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“12.2 Contribution to and Deposit with Settlement Guarantee Fund

71 2.2.1 Eec:h member shall. be required to contribute to -provide a minimum

seciwity deposit; as‘may be determined by the Relevant Authority from

tim? fto time; to the relevant Seltlement Guarantee Fund. The Seltlement
Guarantee Fund shall be held by the Exchange. The Money in the

Sett!ement Guarantee Fund shall be apphed in the manner, as may be

pmwded in these Bye~Laws Rules Business Rules and Regulations of
‘the| Exchange and notices and orders issued thereunder from time to
timb. o

12.3 The Relevant Authority may, in its discretion, -permit a member to
contribute to or provide the deposit to be maintained with the Seﬁlemen_t
Guarantee Fund,—- in the form of -either cash, fixed deposit receipts, benk
_g&érantees or in such other form or method and subject to such terms

an<|:l conditions, as may be specified by the Relevant Authority from time

o time.

12.6 A‘{dministratidn- and Utilisation of Settlement Guarantee Fund

gy
=

- 12.6.1 iThe"'Settfemen't Guarantee Fund may be utilised for Such’-pufpeses, as-

méy be provided. in-these Bye-laws and Regulations and eabject to such
conditions as the Relevant Authority may prescribe from time to time,
- which may include:

a), defraying the expenses ‘of creation and mamtenance of Settlement
Guarantee Fund |
b)| temporary application of SGF to meet shortfalls and deficiencies
arising out of the clearing and settlement. obligations of clearing
members in respect of such fransactions, as may be provided in
these Bye-laws, Rules, Business Rules and Regulations of the
exchange in force from time to time,

{
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¢) payment of;_ premium on insurance cover(s) which the Relevant
Authority may take from time to time, and/or for creating a default

fesefrve funcil- by-tzfans'fen'ing a-specified amount every year, as may

45
4

be decided -’tzaylfthe Relevant Autherity from time-to time,
d) meeting any loss or liability of the exchange arising out of clearing
and settlen{ént operatidns of such transactions as may be provided
_in these Bye—!aws ‘Rules, Busmess Rules and Regulations of the
.exchange in force from time to time, _
—€) 'repayment ‘of the balance amount to: the member pursuant to the
provisions {ifegarding the repayment of deposits affer meeting all
 obligations under the Bye-laws, Rules, Business Rules “and
| Regulations of .the exchan‘gé,- when such member ceases to be a
member, and o

-f) - any: other purpose, as may -be spec:f ed by the Relevant Authority,
. from time to time.
12.6.2 The Exchadge shall have full power and authority fo- pledge, re-
pledge, hypothecate, transfer, create an interest in, or assign any or
~ all of the (a) ca:fsh; or fixed-deposits. receipts.of SGF (b) securities or.other

insfruments in which the cash corpus of SGF is invested, and (c) or bank

‘guarantees or: any other instrument .issued on behalf of -a"clearing
.memberin favour of the -Exéha’nge fowards deposit to the SGF.”.

27.2.3 From the above, the Committee noted that it was clear that there is a
requirement. for maintaining a seftlement guarantee fund in respect of
different cdmrﬁodity segments of. the Exchange for subh purposes, as
may be prescribed by the relevant authority from time to time. Further, the

anﬁoun't of the“deposit or conttibution‘io be made by each member to the .

relevant Setttément Guarantee Fund is specified by the relevant authority
and the minimum amount in SGF should not be less than Rs 1 crore -

which may be increased. However the amount maintained in SGF is less
th!an the specified amount.
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27.2.4The Committee also noted that, as per Clause 12.3 of the Bye-laws,

contnbutlons to the Settlement Guarantee Fund were to be made ln the

form of either cash deposrt recerpts bank guarantees, or in such other
form as may be specified by the relevant authority. .However, the
Respondents have not' disclosed the break-up of the investment of SGF

in financial statements Wthh should have been specifically brought outin’

the Notes to Accounts to convey. a better plcture Further the Company
. has ,mves_ted__the,__am_ount,of Rs 360.60 crores. (approx.) in loans. and

advances, procurément -advances, etc. which is not allowed as per bye-

laws. Although, e Resporidents has -obtairied the 100% confirmation

from the partiés to-whom the advafices were given but since it'is ‘against

the provisions, hence it is the duty of the ‘Respondents to report ~1h‘é Same-

£
[

in their report. 1t is further noted that there is ongoing fraud in' NSEL which

is: also in the common knowledge. Hence, the Respondents were requrred

to put an extra effort -before -coming to any' conclusion however the
Respondents - ohoose not to report about the same. Thus the

Respondents are grossly negligent in conduct of their professional
difities and are Guiltf on this charge of profeesional'-r'ﬁis"cOndu'cf
falling within -the - meaning of ftems (7) and (8) of Part I¥of - Second
Schedule to the Chartered Accouritants Act, 1949,

28. Charge 4 _
The Committee’ noted that fourth charge relates to short insurance. The annual
feport shows that a partly amount of Rs.14.76 lakhs is paid towards insurance
while the average commodities lying et warehouse during the Fin. Year 2011-12
amounted to Rs.1,000 to Rs.1,500 crores. It seems serious deficiency of under

" insurance, causing the serious risk to the Exchange as well as Investors. It was
the duty of the auditor to verify the same and particularly when Exchange
" performs the business and stake ‘of small i_nvestors are’ involved.

negligence on the part of the Respondents as auditor to not perform the basic
functions of audit.
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28.1 Submissions of the Respondents -

The crux of the submissions of the Respondents with respect to the said charge

is as under:

a.

28.2

The Respondents have submitted that the statutory auditors are not
expected to and cannot, comment on business strategies of a Company.
Whether to take insurance cover or not is decision of the propnetary and
does not requnre audttor comment or cons&deratlon

That NSEL had no obligation to insure the goods lying in the warehouses
since they did not belong:to NSEL—-an_d is not a business risk of NSEL that
could have created a .risk of material ‘misstatements in the financial
| Statements nor the misstatements of an assertion risk as that term is
.explained in SA 315. .

. The risks.against the checks and balances that ,ekist in ‘the likelihood of a

risk resulting into a financial imp‘_lication-'but to the _extéht that doesn't
belongs to NSEL and they are not required to be responsible for it, which is
basically somebody else’s asset.. '

Findings of the Committee on Charge 4:
The Commlttee in view of findings that they heard on merits noted that under-
insurance is an important business risk that can have severe consequence for
a business including-finding itseif severely out of pocket. The said risk is |

‘material and non-reporting of the same can resuit in risks of material mis-
-statement and, hence, the Respondents ought to have reported or
_ commented on the same in his audit report.

28.2.1 The Committee further noted that the provisions of SA-315 “identifying and

~ Assessing the Risks of Material Misstatement through Understanding the

Entity and Its Environment”, Para 11 reads as under:-

“11. The auditor shall obtain an understanding of the following:
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(a) Reh;evant industry, regula_tory, and other external factors including the
applicable financial reporting framewoik. (Ref- Para. A17-A22)

(b) The nature of the entity, including:
(i) its operations;
(ii} its ownership and govemancé structures;
(m) the types of investments that the entity is making and plans to make
including mvestmem‘s n spec:al—purpose ent:tfes and

| (iv) the way that the entity-is structured and how it is financed: to enable

-the auditor to iunderstand ‘the classes of ftransactions, account
- balances, and disclosuresto be expected-in-the financial statements.
(Ref: Para. A23-A27) -

(c) Thu= entity’s selectfon and-application of accounting policies, mcludmg the -
"reasons for changes thereto. The -auditor shall evaluate wheéthér the

'-entlltys accounting policies are appropriate for its business and consistent -

“with- the - applicable financial reporting framework and ‘accounting- policies .
ased in the relevant industry: (Ref:Para..A28) | |
- (d) The entity’s objectives and strategtes and those related busmess nsks
that may result in risks of material misstatement. (Ref: Para. A29:A35)
(e} Th'f:e measurement and review -of the entify’s financial performance. (Ref:
- Pata. A36-A41)” | |

28.2.2 The Committee noted from above provisions that it is the responsibility of the

auditor fo obtain an understanding of the entity and identify the risk involved -
which ‘may result in risks of material misstatement. In the present: case it is
- seen.that NSEL offered services like warehousing and collaterai management
- sefvices to market participants and-market participants are doing transactions
depending upon NSEL as they have confidence on them. The Committee
further noted that NSEL has not taken irisurance cover of the commodities
lying at its warehouse amounting o Rs. 1000 crores to Rs. 1500 crores.

However, the dependency of market participants casts responsibility on NSEL

|
1
i
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to take care of the goods of its clients and there should be an insurance cover

upto a certain limit. It can also be seen from the example of a courier

] com 'an who is responsible for shipping of goods of third party from one
+— pany 1S resp pping of g party

place to ancther place. If the goods are lost or some mishappening occurs in
transit then the courier company will be held responsible. In a similar way,
NSEL is held responsible for goods lying at its warehouse.

28.2.3 The Committee noted that on a combined reading of the requirerheht of para

11 of SA 315 with the defence provided by the Respondents, it is clear that

the Respondents have not spelt out whether any analysis of the business

-risks-wés,undertaken by them and if so, their .éss,essment of the same and its
impact on the financial statement of the Company.

28.2.4 The :._Co_mmitte_e .observed that there should be an insurance cover however
instead of qualifying the said misstatement'they ‘have shifted the liability on
the management of NSEL. The Respondents has not quantified the amount of
risk involved due to under insurance. They simply stated that since the asset
belongs to somebody else hence NSEL is.not required to. review on the same.
Thus they themselves accepted that they have not done any review of the risk
involved in relation to goods of third party lying at warehouse of NSEL. Hence,
- the .Resppndents have not performed their duties in due diligence and. are

being held Guilty on this charge of professional misconduct falling within
the meaning of ltems (7) and (8) of Part | of Second Schedule to the
_Chartered Accountants Act, 1949. | .

29. Charge 5 |
The Committee noted that the fifth charge relates to non-reporting of lack of
proper internal control system. It is seen that as per point No. IV of Annexure to
Auditor's Report (CARQ) the auditor has stated that there are adequate internal

control procedures commensurate with the size of the Company and the nature

of its business, for the purchase of inventory and fixed assets and for the sale of
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goods and services. However there is lack of proper internal control system in
“the Company.

291 Submassrons of the. Res yondents

. ‘The-crux of the submissions -of the Respondents with respect to the said charge
is as under: |

a. The Respondents have submltted that they have performed various
procedures to check whether there is proper internal control system.
b. That they have read the report of the internal auditor but not relied on and
. they Hav.e'-performed‘ their'own.-proced,ljres.' | |
c. They have done their work 3inde‘pendently and requested the Committee to
- test the work doné by them- mstead of smpty relying on the assumption that
nothmg has been done by them.

© 29.2 Fmqus of the Commlttee on Charge 5:

The Commlttee in view of findings that they heard on ‘merits noted that the
Respondents have placed on record the procedures followed by them in their
audit- process and submits that they have not relied on internal auditor report
instead- performed their own procedures independently. The Committee noted

" that the. internal auditor in his report has raised alarm for seme areas.
However, the Respondents has not raised }any, such ele'n"n':end issued a clean
audit réport despite the fact that they themselves accépted that they have
read the report of mtemal auditor but the issuance of clean audit report shows
lack of due diligence by them.

- 29.2 1 Further, with regard to sample size, for warehouse inward receipt, it is noted -
by the Committee with respect to FY 2011-12 that from HDFC Bank -

Statement given in Annexure 19 as produced on record by the Respondents,
% the following is observed:

i. For the month of Aprit, 2011, there were 414 entries in the single month.

Out pf these, 9 entries were related to N.K. Protein Ltd i.e. large member
whic{t 2.17% of total sample size.
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ii. For thei month of May, 2011, it was observed that the statement of bank

runs into 22 pages covering 505 entries. However, the Respondents did

s_emp'ling only for o'ne date of._:May month i.e. 10 May and only 23 entries

has been'marked-a's sample.
- iii. “Forthe-month of J;ane, 2011, it is observed that out of 507 entries, only 19
entries has been n%rarked as sample and 15 entries was related to only one

date i.le_. 8 June, 2(?1 1.
29.2.2  With regard to sample size of margin accounts, it-is noted that the
Respondents has selected top 7 .members. whe;eas in- selectrng -sample, he
. selected’ 10 -entries. for N.K. Protein Lid.. oniy With. regard 1o settlement. of

large member’s transactrons The details of which is.given- below

‘_S:-.No.' M_ont_lh Number of,days per morith
(A TN
2 -Méy; - g
3 - June — T :
T [y K
l5 .."_.r’,,August 5
. | 6 _' _ '-._____September__ _7 . 3 |
N oet?,ber— 1
8. NO\rember 3
15, | December 2
40, | January 2
17, | February 1
% 12. Ma:rch 7 2

] {
From the above, iti is noted that in the month of April, no date was selected.

Moreover, in the month of August only, 5 dates were selected. It is viewed that
]
! :
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N <
) no basis for selection of the dates has been provided, accordingly, it is difficult to
~see whether the dates selected by the Respondents is appropriate or not.

29.é.3~\l.\—ﬁth regard to sample size selected for subsequent-settlements of trades, the
Respondents stated that he had tested s'amples on random basis. However,
while reviewing the documents submitted by him, he had reviewed only April
month for N.K. Protein Ltd. only with clearance on 4 May, 2012.

29.2:4 it s noted that relevant standard on Sampling, SA 530, states as under.

“Whendes:gnlng an atidit éample' the auditor shall cohsidér the purpose of the
' Budit procedire’ ahd the ‘characteristics of the populatlon from Wthh the sample
: *’wm be drawn: (Ref* Para A4—A9)

'_‘"_The-audftor--shall:detennin_e a samiple size sufficient to reduce sampling fisk to
a'n' acceptably low level. (Ref: Para. A10-A11)

'_ The audltor shall select .'tems for the sample in such a way that each samplmg
) 'umt in the populatlon has a chance of selection. (Ref Para A12-A 1 3)"

_'The audltor shall perform audit procedures appropnate to the purpose on each
ltem selected lf the audlt procedure is not appl:cable to the selected .-tem the
.audftor shall perform the procedure on a replacement rtem (Ref Para A14)

If the audltor s unable to apply the des.-gned audlt pmcedures or su:table
altematrve procedures fo a selected ltem the auditor shall treat that item as a
dewatlon from ‘the prescribed control in- the case of tests of controls, or a
misstatement, in the case of tests of details. (Ref: Para. A15-A1 6)"

The above mentioned paras of SA 530 suffi C|ently requires auditor to select the
sample which is representatwe of the charactenstscs of whole populatnon and
sufficient to reduce the sampling risk to an acceptably low level. However, as per

the submissions of the Respondents it is noted that the sample selected by them
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were insufficient and inadequate and are afterthought. The Respondents had .

submitted that they had applied adequate procedures to verify the transactions.

However it is noted: tha]t the Respondents in the present case wlth respect to

warehouse inward receipt has selected only one day in almost every month or
data related to only one Company (few examples of which are mentioned in
Para 29.5.1 above) ‘fh'Ch shows that the sample 3|ze selected by -the
Respondents were not adequate. Also with respect to margin accounts, the
Respondents had selected entries of only one member which might not include
- the charactenstlc of all the entries of other members. Further w:th respect to
settlement of transactlons also, it is noted that the sample size selected by the

Re_s__pondelnts :were _'.not'dlstnbuted equally due to which sample from,each unit is

not selected. Further %vith respect to settiement of trades, it is: noted that the
Respondents had reviewed data for the month of Aprif only which shows that the
sample selected does i not cover.the characteristics of all entrigsftransactions.

l .
ln view of above it is noted that the sample size selected by the Respondents

“were not as per the relevant standard on audrtrng Also the samples selected by

] them were neither representatrve of the characteristics of whole populatron nor
_ sufﬁcnent to reduce the samphng risk to an acceptably low level They failed to
pomt out any d|screpancres in the financial statements even after perusmg the
internal audrt report wherem various drscrepancres are pornted out and |ssued
“clean audit report. Tl:is resulted in the fraud of around Rs 5600 crore was done
by NSEL. In the instant case seelng the irregularities pointed- out by the internal
_ Auditor and NSEL ln!restors Forum, itis noted that the Respondents selection of
| sample was not enough to cover the whole relevant population to pornt out any
%2 single discrepancies regarding the operations of the Company
|
29.2 5 The Committee further noted from the charge related to short insurance that
~ the Respondents hla've not performed their work due diligently and failed to
report about lack of proper internal controt as NSEL had not taken the insurance
cover for the goods worth of Rs 1000 crores to Rs 1500 crores lying at their

l
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warehouse and also saying that since the goods belongs to third parties, they
are not responsible for the same. However involvement of such huge amount

. needs to be given special attention as it impacts the financial position of the

Company Further the charge related to deviation of funds of settlement
. 7 guarantee fund also substantiates the lack of- profess|onal|sm on part of

Respondents. Thus, on overall consideration of the charges against the

Respondents rt was noted that they have farled to report on Iack of proper
internal control system in NSEL

2926The Commlttee noted that there was a tack of due dlhgence and gross
negllgence on the part of the Respondents it lS noted that if the Respondents
| have employed appropnate procedures to obtaln reasonable assurances about
the sufﬁcacy and efﬁmency of lntemal controt system m place they would have
'come to know that intérnal control procedurelsystem are not commensurate with
the size: and nature of the business. Further, the Respondents have falled to
obtaln sufﬁcrent |nforrnat|on necessary for expresslon of an oplnlon as per
-l.reportlng reqmrement under Para 4 (|v) of Appendlx-l of CARO 2003, _
: Accordmgly, the Respondents are bemg held Gutlty of professwnal |
mlsconduct for the sald charge falllng within the meamng of Items‘(7) and (8)
of Part | 6f Second Schedule to the Chartered Accountants Act, 1949,

30. Charge 6.
| The Commrttee noted that the suxth charge relates to non-disclosure of
contsngent liabilities and commltments It was alleged that the auditor should
have gone through Bye—Laws of NSEL. In the notes the value of the contracts
outstandmg for which exchange is counter party and the value of stock held by
the exchange in the warehouse against the counter party liability should have.
been disclosed. However it was seen that no note has been given on the .
éo contingent liability /commitment. Since this is very signiﬁcant and a major
commitment, non-disclosure of the same seriously distorts’ the true and fair

Nature of the financial statement and this become further important where the
insurance cover was not adequately taken.

« aasA A A
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30.1

Submlss;ons of the Respondents

————:Fhe—crux—of—the— submrssrons of the—Respondent%wrth—respeet—to the sard

30.2

30.3

charge is as under

~a. The Respondents have submltted that they drew attention to the extract of
Clauses 3.7,5. 17 5.21 and 5.26 and 7.9, 9.6, 12.14 from the Bye Laws of
NSEL The Respondents ‘also hrghhghted para no.8.8.7 of the Gmdance
Note on the. revrsed Schedule Vi and submits that the question of

.dlsclosure elther as a contlngency or a commrtment does not arise.

’ Further no other exchange drscloses total open posrtrons as a “Contrngent'

| Lrabrllty in thelr f nanclal staternents ‘Since nothrng |s specrf ied in GAAP
, ons such matters generally accepted practrces of other en’utres operatlng in

the same zndustry become accepted accountmg and dlsclosure practices

The Drrector (Dlsmplme) ‘had held the Respondents not gurlty for this charge

on the grounds that no such d|sclosure is requrred as per byelaws of the

'exchange requrrements of AS 29 and the revised Schedule VI However the -

Commlttee noted that smce it IS the very basrs of NSEL scam hence reqmres -

further mvestlgatlon

Findihgs of the éommittee on-Charge 6:

‘."'he Commlttee in view of nndings that they hear mems‘nétédthat Clause
5.26 of Bye laws. of NSEL states as under | |

“The relevant authonty of the Exchange may specify from time to time the
types of transactrons in specific commodity or commodities with regard fo

whtch the Exchange shall act as a legal counter party and the transactrons
that may be excluded from this purposes.. e |
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“Provided that if on an investigation by the Exchange, the Exchange
coneluc'ies that either all the transactions, or part thereof in any commodity are

found . to have been. executed on “NEST”.or any other tradmg system of the

: Exchange ina fraudulent manner and /or / are done- as financial transactren or

structur;ed“dealse -and./orwith a design to defraud settlement. guarantee fund,
the relevant authority of the Exchange shall have absolute authority and
discretion to withdraw itself as a \Iegal tounterparly to -any,l‘_ransact_i'on”,.

‘mevided-' further' that where the Relevant Authonity decides to ‘exercise its
discretion to: w:thdraw itself-as -a legal counter party fo transactlons either in
fult or pan‘ and/or either from both sides or single side of the transaction, it
shall aﬂ’ord an epportumty of being heard fo all the-parties affected or likely to
be- affected by such decision. The decision taken by the: Relevant Authority

thereaﬁer shall comé into force forthwith and shall be final and binding -on all
the paﬂ;es concemed, including the clients.”

Further paragraph 8 8.7 of the Guidance Note on the revised Schedu!e A/

states as follows:-
F

“8.8.7 -‘d‘ontingent ﬁabflities and commitments:-
() - Contingent liabilities shall be classified as:-.
(a) .Claims against the company not ac'kno.wleed, as'debt.
" (b) - Debts -

(€ - Other money which the Company is contingent liable.

(i} Commitments shall be classified as:-

(a) Estimated amount of contracts rem‘aining to be executed on
capital account and not provided for;

(b).  Uncalled Liability on shares and other investments partly pa.'d
() Other Commitments (specified nature)”
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30.3:1 The Committee noted that as per bye laws, if on an investigation the
exchange concludes ‘that-any transactions executed are found to be in a

fraudulent manner, the reievant authorrty of the exchange have absolute

authonty ‘and dlscretten to withdraw itself as a legal counter party to any'_- .-
transaction after: gwmg an.opportunity of being heard to all the parties affected
by the dec|s10n and: NSEL is required to disclose as regards the value of
contracts outstandlng for which the exchange shall act as a legal counter

party and the transact:ons which may be excluded from the purposes

However it is seen that no such disclosure is made. Also, the Respondents
‘have not denied that the NSEL is not-a counter party to the transactions held.
The Committee further noted that ICA in ‘exercise of powers conferred ] |t
. under sectton 27. of the - FCRA vide: notification .no. 8. O. 906(E) dated 5th
“June, 2007 ‘had- exempted— all forward . contracts of one day duration for the
sale ar-rti purchaSe{'ot commodities traded on the NSEL, from operation of the

provisicns of the said Act subject to the following conditions, namely:-

a) ‘No short sale by members of the: Exchange shall be allowed;

b) All |outstand|ng pOSItIOﬂS of the trade at the end of the day shalI result tn
dehvery, ,

c) The National Spot Exchange Ltd shalt- orgamze spot-trading subject to
regulation by the authormes regulating: spot trade in- the areas where such
tradmg fakes: place:. . L , , - .

“d) Al information or returns relat_ing to the trade as -and when asked for shall
be provided to the Central Government or its designated agency;

e) The Central Government reserves the right to impose additional conditions
from time to time as it may deem_necessary and '. |

f) lr‘: case of e){igencies, the exemption will be withdrawn without assigning
any reasoh |n public interest. |

Howe\qler, after analysing the trade data received from NSEL, the FMC identified

Cév. the following issues relating to contracts traded on NSEL and sought
clarifications from NSEL on 22 February, 2012.

: - ‘
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a) As per the trade data submitted by NSEL, it was observed that 55 contracts

offered for trade on-NSEL. were with seftlement periods exceeding 11 days

~.and all such contracts traded on NSEL were in violation'- of provisions of
FCRA. - |

b) The condition of 'no short sale by members of the exchange shall be
allowed' was not being met by NSEL.

The FMC requested the DCA to take necessary action regarding the"a_boVe
violations. DCA vide its let_ter'deted 27 April 2012 directed NSEL to explain as to
why -action should not be initiated  against them for violation of the oond'rtions of
the notification dated 5th June, 20'(_)7'? In re's_ponse to the above, NSEL submitted
a reply vide their letter dated 29 May, 2012 and after that DCA vide its lefter

dated 31st May, 2012 sought comments of the Commission on the NSEL letter
e dated 29 May, 2012

-, e

Thus from the above it is seen that some initial proceedings were on going
e agamst NSEL before the date of S|gnmg of ﬁnanmal statements by the .-
P Respondents 1e 21St May, 2012 Wthh is lmpactmg the fi nan0|al position of the
Company and has to be shown as contlngent fiability in fi nancial statements as
per paragraph.8.8.7 of the Guxdanoe Note on the revised Schedulé/i however
the Respondents does not care. to dlsclose the same in their audit report for the
perlod desprte of havmg knowledge of the same. Accordingly, the
Respondents are being held Guulty of professnonal mlsconduct for the said

charge falhng Wlthln the meamng of Items (7) and (8) of Part 1-of Second |
Schedule to the Chartered Accountants Act; 1849,

31. Charge 7

The Committee noted that seventh charge relates to non-reporting of ongoing
fraud in NSEL. It is alleged that as per Auditor's report point no. XXI1, the
Respondents reported that no fraud on or by the Company has been noticed or

reported during the course of the Respondents audit. However, NSEL has
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defaulted in payment to its investors and it is established that commodities were
not physically available and it has resulted in fraud perpetrated by the Company

) ‘and_gross negligerice on the part of the auditor of the Company. The

Respondents have not complied with the Standard of Auditing which has ted to

misstatement in the financial statements that could have been discovered by the

Respondents.

311 Submlssmns of the Respondents

The crux of the submrssuons of the Respondents wuth respect to the said
i charge is a& under:” '

a. The Respondents had drawn attentlon to Paragraph 4 (xxi) of CARO
hach reqmred the audltor to repor”t on

“WhietheF any fraud on 6 by thé Company has been noficed of reported

during the year. If yes, the nature and the amount involved is to'be
indicated”

In this connectlon the Respondents drew reference to parag raph 77(a) of
the Statement on the Companles (Audltor’s Report) Order 2003, issued
by the ICAl, which stated The scope of auditors inquiry under this clause
s restricted to fr'auds noticed or réported’ ddrfng the > year. The use of the
‘words “noticed or reported” indrcates that the management of the
"'—Eompany should have the knowledge about the frauds" (emphasrs
supphed) oh the Company or by the Company that have occurred during

" the period covered by the Auditor's report '

b. That there is no evidence that media reports were available.

c. As per guldance note on CARO, it was the management who should
have, brought it to auditor's attention about the fraud in Company
however no such fraud has been brought to attention by management.

d.  Infact they have given a representation that there were no ongoing fraud

in NSEL. Inspite of that they have ran a complete fraud assessment for
identifying the fraud.
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. 312 Findings of the Committee on Charge 7 -
The Commnttee in‘this regard noted that, on perusal of the DCA notlﬁcatlon it
is obsefved that i inearly 2012 the-FMC was appointed as 'designated agency'
to col!e'ct data from NSEL and protect investors' interest. On 27t April 2012,
based on the data prowded by the Forward Markets Commission (india), the
Mmlstry of Consumer affairs issued a show cause nhotice to NSEL that it was
violating the conditions of 2007 exemptlon like 'no short sale', o stock

verification mechanism' and ' conducting trades beyond 11 days".

Further the NSEL 'scam’ is estimated to be a Rs: 5600 crore fraud as per

- Complainant that came out to :'lig‘ht,'aﬁér the National Spot Exchange failed to

~ pay its investors in commodity-pair contracts -after 31 July 2013. So from

| early 2012— July- 2013 the FMC knéew about fraudulent NTSD contracts
rampantly being conducted without registration under section’ 14A-14B of
FCRA but for reasons unknown did not act. NSEL kept operating outS|de the

realms- of law and in. March 2012, it notched up a Rs. 45,500 crore turnover
the highest ever monthly average. - '

t-

31.21 The Committee further: ‘noted that although the newspapers: reports are
- treated as’ hearsay ewdenee yet iooklng into the fact that Show causé notice
had been issued to NSEL as early as in April- 2012 -and the audlt'repert had
been signed by the Respondents on 215t May, 2012 and- the Respondents
‘have not brought on record any documentary evidence to show the checks

- _ carried out by them after the Balance Sheet date to counter such claims being
made m' the newspaper repo_rts. Thus there we're sufficient reasons to raise
suspicion in the mind of the Respondents so as to thoroughly
check/investigate into the affairs of NSEL before signing their report for the

% Finénciaztl Year 2011-12. However the Respondents relied on management's
representation letter that no-fraud is noticed and choose not to report in their

report about the on-going fraud. Accordingly, the Respondenis are being
heid Ga{iiity of professional misconduct for this charge also falling within
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the meaning of ltems (7) and (8) of Part | of Second Schedule to the
Chartered Accountants Act, 1949.

Keeping in view of above charges, the Corﬁmittee noted that audited financial

'statemeﬁ‘ts "have an extremely high degree of reliability and validity in

comparison with unaudited financial statements. The auditor should exercise
his professional judgment and maintain professional skepticism throughout
the audii. As ~,pér the requirements of Companies Act, 1'956-, tﬁe. auditor is
responsible for preparing an audit report based on the financial statements of

the company and should be in accordance with the relevant laws. He must

‘ensure that the financial statements comply. with the relevant provisions of the
‘Companies Act 1956, relevant Accounting Standards-etc. In addition to this, it

is imperative that he ensures that the entity’s ,ﬂriancial statements depict a

- true and fair view. of the. company's financial  position. ‘However, the

-Committe.e is of the viéw that in the .extant case, the auditor has neither

applied his. professional judgment while giving. his .opinion on true -and fair

‘view .of ‘the' financial statements. of the: Company nor ‘complied with the

requirements of the Standard on Auditing.(SAs) including SA 240 wherein he
must plan and perform his audit procedures to address the risk of material
misstﬁtement-due to fraud as well-as SA 500 which requires that the auditor

. should obtain sufficient appropriate «evidence to able to draw reasonable
... conclusions.on which the audit opinion is formed. . . Accordingly, | _ the
- Committee noted that the Respondents were grossly negligent in conduct of

. their duties as well as failed to obtain sufficient information for éxpressing

' 'their.’op_inion and thé_refore holds the Respondents Guilty of professional

misconduct falling within the meaning of Itemé (7) and (8) of Part | of Second
Schedule to the Chartered Accountants Act, 1949.

CONCLUSION

33

In view of the above observations, considering the submissions of the

Reépondents and documents on record, the Committee held the Respondents
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GUILTY of Professional Misconduct falling within the meaning of ltem (7) and
(8) of Part | of the Second Schedule to the Chartered Accountants Act, 1949.
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