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The Instirute of Crarrereo Accountants oF Inoia
{Set up by an Act of Parliament)

[DISCIPLINARY COMMITTEE [BENCH-IV {2024-2025)]
[Constituted under Section 21B of the Chartered Accountants Act, 1949]

ORDER UNDER SECTION 21B(3) OF THE CHARTERED ACCOUNTANTS ACT, 1949 READ WITH
RULE 19(1) OF THE CHARTERED ACCOUNTANTS (PROCEDURE OF INVESTIGATIONS OF
PROFESSIONAL AND OTHER MISCONDUCT AND-CONDUCT OF CASES) RULES, 2007.

[PR/218/2015-DD/233/2015-DC/807/2018)
in the matter of:
Mr. Anil Kumar Sahay

703-704, GD-ITL Northex Tower, A0S,
Netaji Subhash Place, Pitampura,
New Delhi - 110034 « Complainant

Versus

CA. Monish Uppal (M. No. 090133)

M/s Monish Uppal & Associates,

Chartered Accountants

Optek House, 30/29, 303, 3rd Floor,

East Patel Nagar,

New Delhi - 110008 .. Respondent

MEMBERS PRESENT:

1. Shri Jiwesh Nandan, 1.A.S {Retd.), {Presiding Officer and Government Nominee) (In person)
2. Ms. Dakshita Das, L.R.A.S. {Retd.), Government Nominee (Through VC)
3. CA. Abhay Chhajed, Member (In person)

DATE OF HEARING : 19" MARCH, 2024
DATE OF QRDER: 17" MAY, 2024

1. That vide Findings dated 05.02.2024 under Rule 18(17) of the Chartered Accountants
(Procedure of Investigations of Professional and Other Misconduct and Conduct of Cases) Rules,
2007, the Disciplinary Committee was inter-alia of the opinion that CA. Monish Uppal {M. No.
090133) (hereinafter referred to as the Respondent”) is GUILTY of Professional and Other
Misconduct falling within the meaning of Clause (1) of Part Il of Second Schedule and Clause (2}
of Part IV of the First Schedule to the Chartered Accountants Act, 1949.
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THE ‘ENSTHU?E OF CHARTERED ACCOUN?ANTS OF ,ENDIA
(Set up by an Act of Parliament)

2. That pursuant to the said Findings, an action under Section 21B(3) of the Chartered
Accountants {Amendment) Act, 2006 was contemplated against the Respondent and a
communication was addressed to him thereby granting an opportunity of being heard in person/
through video conferencing and to make representation before the Committee on 19" March
2024.

3. The Committee noted that on the date of hearing on 19" March 2024, the Respondent
was physically present at ICAI Bhawan, New Delhi. The Respondent verbally reiterated his
written representation dated 18" March 2024 on the Findings of the Committee, which, inter
alia, are given as under:-

a) That as a Chartered Accountant with a longstanding reputation for integrity and
professionalism, he has been deeply dismayed by the events that led to this disciplinary action,
due to personnel vendetta. Throughout 30 years of career of the Respondent, he has upheld the

highest ethical standards and has always prioritized the trust and confidence of his clients and
colleagues.

b} That in many years of service, no complaint for any such professional misconduct has
ever been filed against him, )

c) He requested the Committee to take a lenient view in the matter, especially when the
alleged complaint is private in nature.

4, The Committee considered the reasoning as contained in Findings holding the

Respondent ‘Guilty’ of Professional and Other Misconduct vis-a-vis verbal and written
representation of the Respondent,

5 Thus, keeping in view the facts and circumstances of the case, material on record
including verbal and written representation of the Respondent, the Committee held that the
Respondent has provided bookkeeping services to the subject Companies during the period
when he was also acting as the Statutory Auditor of these Companies. The Committee also held
that the Respondent was retalning the password and documents of the companies causing
unwanted inconvenience to both the Complainant and the - Companies, as email from the
Respondent explicitly denying possession of same was not brought on record.

6. The Committee held that the demand of Rs. 2,12,500/- was over and above the contract
of services entered into by the Respondent with the subject Companies and such an act of the
Respondent demanding an additional amount was not justified causing undue hardships to the
Companies, As regards the issue that Respondent was not performing the professional services
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THE INSTITUTE OF CHARTERED ACCOUNTANTS OF ‘INDIA
(Set up by an Act of Parliament)

and audit work without any information and also not resigning from the post of auditor of the
Companies, the Committee held that even if the Respondent found certain irregularities, he was
duty bound to complete the audit and report those irregularities in his audit report by adequate
qualifications as per the provisions of relevant Standards on Auditing. The Committee was of the
view that in case, the qualification of the opinion was inadequate to communicate the gravity of
the situation, the Respondent had the option to either resign or to disclaim his audit opinion as
per Para 13 of Standard on Auditing (SA) 705 — ‘Modifications to the Opinion in the Independent
Auditor’s Report.

7. Hence, the Professional and Other Misconduct on the part of the Respondent is clearly
established as spelt out in the Committee’s Findings dated 05" February 2024, which is to be
read in consonance with the instant Order being passed in the case.

8. Accordingly, the Committee was of the view that the ends of justice would be met if
punishment is given to him in commensurate with his Professional and Other Misconduct.

9. Thus, the Committee ordered that the Respondent i.e., CA. Monish Uppal (M. No.
090133), be REPRIMANDED and also imposed a fine of Rs. 2,00,000/-(Rupees Two Lakhs) upon
him, which shall be paid within a period of 60 (sixty) days from the date of receipt of the
Order.

Sd/-
(SHRI JIWESH NANDAN, L.A.S. {RETD.})
(PRESIDING OFFICER AND GOVERNMENT NOMINEE)

Sd/- Sd/-
(MS. DAKSHITA DAS, L.R.A.S.{RETD.}) (CA. ABHAY CHHAJED)
GOVERNMENT NOMINEE MEMBER
nd wdkh @2 & e pabn/

Caiitiod to ba trun copy.

ufrer wrid afrend / Se. Executive Oficer
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T batitute of Chanered Accountanis of India
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Oder- CA. Monish Uppal (M No. 080133) Page 3 of 3
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CONFIDENTIAL

DISCIPLINARY COMMITTEE {BENCH — IV (2023-2024)]

[Constituted under Section 21B of the Chartered Accountants Act, 1949]

Findings under Rule 18{17) of the Chartered Accountants {Procedure of
' Investsgatlons of Professional and Other Mlsconduct and Conduct of '
Cases) Rules, 2007 : .

File No.: [PRI218[2015 DD/233/2015- DCIBOTIZG'IB]

In the matter of:

Mr. Anil Kumar Sahay

703-704, GD-ITL Northex Tower, AQ9,

Netaji Subhash Place, Pitampura, | K
New Delhi - 110034 ~...Complainant

Versus

CA. Monish Uppal (M. No. 090113)

M/s Monish Uppal & Associates,

Chartered Accountants

Optek House, 30/29, 303, 3" Floor,

East Patel Nagar; | _ . o Y
New Delhi - 110008 ~...Respondent

MEMBERS PRESENT:
CA. Ranjeet Kumar Agarwal, Presiding Officer (m person) _
Shri Jiwesh Nandan, LA.S. (Retd.), Government Nominee (in person)
Ms. Dakshita Das, |.R.A. . (Retd.), Government Nommee (through VC) |
CA. Mangesh P Kinare, Member (in person) |
" CA. Cotha S Srinivas, Member (in person)

DATE OF FINAL HEARING : 18" December 2023
DATE OF DECISION TAKEN  : 09t" January 2024
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[PR/218/2015-DD/233/201 5-D|CI80712018]

PARTIES PRESENT:

Complainant | : Shri Anil Kumar Sahay (m person)

Counsels for Compiamant Adv. Tarun Khanna and CA. Utsav leam (m
' person) .

Respondent : CA. Monish Uppal (in person)

Counsels for Respondent: Adv. Arun Kumar Saxena'and
Adyv. Vikas Ashwani {in person)

Background of the Case:

The Complainant was the Director of M/s. Marut Techno Tools Pvt. Ltd. and
M/s Mega Self Lube Bearings Pvt. Ltd. (hereinafter referred to as the
“Companies”). The Respondent firm was the Statutory Auditor of the subject

Companies, since their incorporation.

Charges in brief:

That the Respendent had retained the documents and passwords of the
Companies. ' |

That the Respondent had raised the professional bill for Rs. 2,00,000/-, in
respect of those services, which were already a part of the contract made
with him.

That the Respondent was engaged in auditing as well as bookkeeping work
of the Companies. |
That the Respondent was not doing the audit work and professional services

without any information and was also not resigning from the post of the
Statutory Auditor of the Companies.

The relevant issues discussed in the P‘riina facie opinion dated 25"
November 2017 formulated by the Director (Discipline) in the matter in

| brief, are given below:

As regards the first allegation, the Respondent stated that the Dnectors of
the Company could reset the password of the Income Tax by login on NSDL '
etc. without any assistance of their Chartered Accountants and therefore the
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[PR/218/2015-DD/233/2015-DC/807/2018) ‘

management was agitating the issue of passwords with the sole objective to
tarnish his firm's impeccable goodwill and reputation so that they may
eventually succeed in their nefarious plans of removing them as Statutory

Auditors. The Respondent also stated that either he or his firm, were not in

the possession of the books of account, other documents or passwords of
the Companles as aileged ‘ § o i ~

The allegation was made with the presumption that the books of- aobounts |
were being marntamed in physical form which were in possessron of the

Statutory Auditors, whereas the books were malntained by the Companles in

electronic form and the same was evident frorn the fact. that varrous
accountlng information was sent by the Companles to Respondents oft‘ ice

through e-mail from time to time. Further, the Respondent stated that the e
Companies were maintaining books in SAP Also the cost of SAP was e

capitalized in the books of subject Companies.since FY 2012-13 onwards

The Complainant in his Rejoinder, denied that all books were malntalned m |
SAP at the registered office of the Companies. The Companles had started
giving ftraining to its officials to use SAP software,, however, the same, was
not being used completely for the maintenance of books. The Complainant
had not provided any evidence such as copy of acknowledgement of receipt

of documents and password by the Respondent. The copy of documents / e- ,
- mails establishing that the books of accounts and password were neoeSSarily

handed over to the Respondent and he did not return the same However,

- keeping |n view of the fact that the Respondent was providing bookkeepmg

services to the Companies, he could not be exonerated of this altega_taon at

. prima facie stage.

_As regards the second allegation, the Respondent stated that his ﬁrm had

undertaken extra work for both Companies over and above the wor_k as
mutually agreed upon. The details of the extra work being 'ljndertaken;"had |
been duly informed by them to the Directors of the Companies vide e-mail
dated 29t July 2014. Thereafter, on several occasions, the Respondent had
reminded the Complainant for the payment of the additional work undertaken . |
by them and finally vide email dated 20" May 2015, a written request was

Mr. Anil Kumar Sahay -vs- CA. Monish Uppal (M. No. 090113) . ,_‘Page 3 of.47 .
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made for the payment of additional work as the same which was due since
long. However, the Complainant made a false and frivolous averment that
the Respondent had raised a bill for the services which were already a part
of the contract. On perusal of the documents, it was observed that the
services for which the Respondent charged extra bills of Rs.2 Iakh,-"appeared
to be a part of the contract of services.

In respect of third allegation relating to doing the audit and bookkeeping work

. of the Companies simultaneously, the Respondent stated that his firm was

not providing any kind of bookkeeping services to the Companies. The
Companies had got adequate internal accounting staff and had also
additionally engaged the services of one Mr. Kundan Kijmar, for
voucher/data entry in the SAP. The Complainant provided the copy of
monthly bills charged by the Respondent as well as copy of contract of
services to show that he was also doing the work of bookkeeping for the
Companies besides rendering the service of auditing. In addition, the
Complainant also provided the copy of Affidavit of the Accountants stating
that the Respondent and/or someone from Respondent’s office used to visit
the registered offices of the Companies for the purpose of bookkeeping and
maintenance of accounts. '

It was observed that the contract of services, signed by the Respondent, also
included the services of aﬁdit and voucher entry, finalization of books of
accounts, and thus, it appeared that the Respondent was also providing the
service of bookkeeping besides the service of auditing, which was not
permitted as per Guidance Notes issued by the Institute on “Independence”
and Section 144 of the Companies Act, 2013.

As regards the fourth allegation, the Respondent stated that his team
members regularly visited the office of both Companies from time to time to
carry out the audit as also was evident from the emails exchanged from time
to time between the Companies and his firm. Further, the relevant monthiy
reports were handed over to the accounts teém of the Companies regularly
on or before 7th day of next calendar month. Further, his ofﬁcé was regularly
following up with both Companies for the completion and finalization of Audit
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for the Financial Year 2014-15 which was also evident from several e-mails
addressed to the Companies. The Complainant unilaterally terminated the
professional services arrangement without any authority. Accordingly, there
was no point of communication from his side for not giving professional
services furthermore. Further, as per the provisions of Companies Act, 2013,
a director had n6 authority to seek resignation from the Statutory Audltors

-and the Auditor could only be removed from his office before the exprry of hIS
term by a special resolution passed by the Company, after obtalmng pnor hp W

approval of the Central Government.

The Companies conddcted their respective EGM on 26%". October 27041‘5
passing special resolution for the removal of Statutory Auditors before the

: expiry of his term. The said resolutions were passed. lllegally and the matter T

Delhi.-

The Respondent stated that due to the non-cooperation and Iackadai'sioal |
attitude of the management of the Companies, he ‘had to face hardships; in .
adhering to the statutory compliances of the Companies. The Complainant in
his Rejoinder stated that no statutory audit requires the submission:of any
monthly audit report to the Company. If the Statutory.AUdit_or was involved in
the monthly reporting of the financials of the Company, the entire obj'eot.i;ve of -

having an independent statutory auditor gets frustrated. 'Th'e Comp‘lainant :
further stated that desplte repeated requests from hlm the Respondent falled
to resign from the post of Statutory Audltor and failed to- gwe 'NOC. The

-Complainant referred to his various e-mails to establlsh the fact. that the .
- Respondent despite repeated requests, failed to- resngn as Statutory Audltor . ek
Further, due to the unprofessional, negligent and reckless behawour of the |

Respondent, the audit of the Companies for the fi nancra[-year 2014,-15 oog_l.d
not be done in a timely manner and the Company had to seek extensiol.n
from ROC on the ground of non-cooperation of the Statutory Auditor and the .
Company filed application under Section 140 of the Companres Act, 2013 for
removal of the: Respondent as Statutory Auditor ‘of the Companles and the
same was pending before the Regional Director.

Mr. Anil Kumar Sahay -vs- CA. Manish Uppal (M. No. 090113) Page5 of 4?
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It was observed from various e-mails on record that the Compla_“inant was
asking the Respondent' to resign from the post of Auditor since May 2015.
From the letter dated 29t September 2015 written to the Regist‘rar of the
Companies by the Complainant, it appeared that the dispute between the
Complainant and the Respondent arose when the Respondent had sent the
invoice of professional fees of Rs.2 lac. It was also mentioned in the said
letter that the Directors in a meeting held on 5% May 2015 told the
Respondent that he could not continue to provide the management service
and bookkeeping services to the Company being the Statutory Auditors. It
appeared that no specific instance of non-cooperation by the Respondent
was established in the maﬁer, but in view of the Respondent’s ineligibility to
act as Statutory Auditor of the Company on account of the bookkeeping
service being provided by him / his fim to the Company, the instant
allegation was required to be further investigated.
The Director (Discipline) in his Prima Facie Opinion dated 25" November
2017 opined that the Respondent was Guilty of Professional a‘nd Other
Misconduct falling within the meaning of Clause (1) of Part Il of Second
Schedule and Clause (2) of Part IV of the First Schedule to the Chartered
Accountants Act, 1949. The said Clauses of the Schedule to the Act, states
as under:

Clause (1) of Part Il of the Second Sthedule:

“A member of the Institute, whether in practice or not, shall be

deemed to be guilly of professional misconduct, if he- |

(1} contravenes any of the provisions of this Act or the regulations

made thereunder, or any quidelines issued by the Council.” '

Clause (2) of Part IV of the First Schedule: |

“A member of the Institute, whether in practice or not, shall be
deemed to be guilty of other misconduct, if he- |
(2) in the epmfon of the Council, bnngs dlsrepute to the profes sion

7 'ﬁj’ior the ‘Inst;tute as a result of his action whether or not related to his
‘f-::‘profess;ohal work - |

i Kaharsi A : o .
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The Prima facie opinion formed by the Director (Discipline) was considered
by the Disciplinary Committee at its meeting held on 20t April 2018. The
Committee on consideration of the same, concurred with the reasons given
against the charges and thus, agreed with the prima facie opinion of the
Director (Discipline) that the Respondent is GUILTY of Professronal and
Other Mrsconduct falhng within the meaning of Clause (1) of Part 1L of fhe

Second Schedule and Clause- (2) of -Part IV of .the First Schedu!e to the--
Chartered Accountants Act, 1949 and accordingly, decided.-to proceedrj_'
further - under Chapter V of the Chartered Accountants (Procedure of . ..

Investlgatlons of Professional and Other Misconduct and Conduct of Cases)
Rules, 2007. The Committee also directed the Drrectorate that in terms of the
provrsmns of sub-rule (2) of Rule 18, the prima facre opinion formed by the

Director (Dlscrplme) be sent to the Complalnant and- the Respondent_-
including partrculars or documents relied upon.by the Drrector (Drscrpilne) if =
any, during the course of formation of prima facie opinion and the o

Respondent be asked to submit his Written Statement in. terms, of the
prcvisions of the aforesaid Rules, 2007. '

: Date(s) of Written submissions/Pleadings by p_artles ‘
. The relevant details of the filing of documents in the rnstant case by the e

parties are given below:

S. No. ' Particulars Dated

1. Date of Complaint in Form ‘I 14 September 2015
. Date of Written Statement filed by the m
2. Respondent 6 December 2015 |
Date of Rejoinder filed by the e Jol
& ‘Complainant 3 21 .January_20,16,:: e
Date of Prima facie Opinion formed by . g R e
% Director (Discipline) - ‘25 chember 2017‘ L i
T July 2075, _
' th
Date of written submissions filed by the o thOctober g ]
5 | Respondent after PFO 29" August 2022,
: P 20" September 2022, -
: . 08" January 2024. - -
" 13" October 2019, .
06! January 2020, -
5 Date of written submissions filed by the 17 Acgﬂst.20232, :
" | Complainant after PFO 23 August 2022,
16" November 2023, -
27" December 2023,

Mr. Anil Kumar Sahay -vs- CA. Monish Uppal {M. No. 090113) - © . Page7 °fi47
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Written submissions filed by the Complainant:

The Corﬁplainant vide letter dated 13" October 2019 has submitted the
following documents:

i) Copy of two orders both dated 20" June 2018 of Regional
Director, Northern Region of MCA under Section 140(1) of the
Companies Act 2013 regarding removal of the Respondent from
both the Companies in which the Complainant was the
promoter/Director.

ii) Copy of the agreement sent by the Respondent to the Compames
for other services.

i)  Copy of order in the matter of Sharad Chandra M. Kulkami v. CA.
Mahen J. Dholan (DD/34/08/DC/7/2008), where the Chartered
Accountant being a tax auditor was also engaged in writing of
books of accounts of the Auditee and accordingly, was held Guilty.

The Complainant vide letter dated 068™ January 2020, has inter alia_stated as

under:

That both Companies filed an application before the Ld. Regional Director on
14.11.2015 vide e-form ADT-2 for the removal of Statutory Auditor i.e., the
Respondent from the Companies. Aggrieved by one of the orders dated
19.10.2016 passed by the Ld. Regional Director, the Respondent filed a Writ
petition No. 11230/2016 before the Hon'ble High Court of Delhi for taking
stay on the order dated 19.10.2016. The Hon'ble High Court of Delhi vide its
order dated 01.11.2017 rejected the Writ Petition of the Respondent and
granted liberty to the Companies to file a fresh application with the Ld.
Regiona! Director. That vide order. dated 20.06.2018, the Ld. Regional
Director recorded the lack of due diligence by the Respondent in conducting

5 professmnal duties as Statutory Auditor and approved the removal of the
Respondent fran the Companles

i ; ' !
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to the same, the Respondent instead of tendering resignation or giving any
indication on the return of all documents and password in his custody, raised
another unreasonable additional demand of Rs. 2,12 ,500/- in an e-mail dated
20" May 2015 for the services which were already a part of the contract with
him without even providing any invoice for the same which shows the

malafide intentions- of the Respondent to extort unreasonable' 'd'emand fiom .-
the - Companies. That in-response to this e-mail. requestrng return of all' R
passwords and documents, the Respondent sent an e-mail after a penod of "l

5 months mentioning that he was-not in the possession of any documents .or ]
passwords. As regards to the change of password of one of the Directors in
August 2015, the Companies were following up with the Respondent to

return the password but despite several attempts, there was no response o
- from the Respondent, and thus, the Companies approached the Income Tax _
. Department and thereafter with grave difficulty, they were able to reset the -
‘password It was a fact that the Respondent recewed the mttmatron of

password change which was sent to his registered e- mall ID whrch shows
that the Respondent was still the primary contact in the records of Income
Tax Department. That the Companies had never defaulted in the fflmg of -
ITRs but due to the retention of the documents and other rnformatron W|th the

‘Respondent, the Companies faced delay in filing the returns for FY 2014- 13.

That in the month of April 2015, the Complainant refused to rncrease the
remuneration of the Respondent on account of financial dlchuItles and
reduction of business activities of the Companies and due to the fact that- he
was performing his services which were deficient i'n nature. The Comlpla'ina‘nt
based on professional misconduct and non- professronal attitude of the "
Respondent asked him to handover the re8|gnat|on along w:th all passwords -
and documents ln the Respondents custody in an e-mail’ dated 19th May, .
2015. In response the Respondent instead of tendering resrgnatlon or. glvrng '

any |nd|catron on the return of all the documents and password in“his
custody, raised another unreasonable additional demand of Rs. 2, 12 500/-in

an e-mail dated 20" May 2015 for the services which were already a part of
the contract with hlm without even providing any invoice for the same.

Mr. Anil Kumar Sahay -vs- CA. Monish Uppal (M. No. 090113) . . Page I9' of 47
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iv. That the Respondent was responsible for providing professional services to
both the Companies in all matters such as ROC compliances including filing
of Annual return, certification of annual returns, certification of annual forms
etc., income tax filings, TDS return filing, compilation of data for TDS, tax
planning for retums, consultancy on income tax matters and bookkeeping
services for head office and branch office which includes maintaining books
of accounts, voucher entry, reconciliation of bank statement, reconciliation of
debtors, finalization of book of accounts and other. The Complainant has
annexed certain proofs substantiating the fact that the Respondent was
rendering bookkeeping services:

S. No. Document

1. E-mail dated 11.04.2015 sent by the Respondent stating, “please

find attached the Contract for the services rendered by our firm”.

2 Letter dated 16.07.2009 sent by the Respondent to MEGA
containing the bill for professional services for the period from
01.04.2009 to 30.06.2009.

3. E-mail dated 22.11.2014 sent by the Respondent sharing the
Balance Sheet for the FY 2013-14 for both the Companies.

4. E-mail dated 29.11.2014 sent by the Respondent sharing the
trading accounts for both the Companies.

a. E-mail dated 05.02.2015 sent by the Respondent sharing the
Ledger accounts for the Companies.

6. Copy of letter dated 21.10.2015 sent by the Respondent to both
the Companies wherein the Respondent has admitted that “if our
services were deficient and were not upto the mark, they why did

W - | we were offered to continue as an accounting firm.”

PR T . - ® g b

| v ' That the Respondent was indulged in fraudulent activities of unilaterally
‘ ,félg':jncrleas;ing the monthly professional fee from Rs. 33,000/ to Rs. 41,600/-

. '+ M. Anil Kumar Sahay -vs- CA. Monish Uppal (M. No. 090113) Page 10 of 47
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w.ef. April 2014 without any consent and approval from the Complainant.
After arguments between the Complainant and the Respondent, the
Respondent reduced the fee to, Rs. 33,000/- p.m., however the bill numbers
for both the amounts remained the same. The details of the bills raised by
the Respondent on monthly basis are as follows:

S.No. - |‘Bill dated - {Description -of | BillNo. ~ |Amount: ;. |
il T Ry T
1. 03.07.2014 Professional fee | MUA/2014- | 1,25,000/-
for the month of | 2015/051
April 2014 to June
2014 (on account) o
2. 03.07.2014 . | Professional fee MUA{2014- :-‘4'1';'6001-‘-;-:]
~ [for the month of |2015/051 | .
, April 2014 L el
3. 03.07.2014 | Professional fee | MUA/2014- '33,000/‘-: ,
for the month of | 2015/051 -
o Aprit 2014 | ,
4. 117.07.2014 |Professional fee | MUA/2014- | 41,600/
| for the month of | 2015/055 o
- | May 2014 ‘
5. 17.07.2014 Professional fee MUA‘/2014-| 33,000/~ -
“for the month of | 2015/055 |
, May 2014
6. 17.07.2014 | Professional fee | MUA/2014- | 41,600/--
- for the month of | 2015/056 )
June 2014 L | 3
7. |17072014 |Professional fee | MUAI2014- 33,0001 | = +
' for the month of |2015/056 | ‘.
June 2014 -

Mr. Anil Kumar Sahay -vs- CA, Monish Uppal {M. No. 090113) Page 11 ‘of 47
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53 The Complainant vide letter dated 17" August 2022 has inter alia| submitted

| the following: !
. i That the Respondent despite being removed as the Statutory Audltor of the
| Companies and not being associated with the Companies in any capacity,

had continuously tried to drag the Companies before variousl forums such as
income Tax Department, ROC and various other forums etc. by raising
| baseless complamts which had arisen from the negligence-of his own work

during the penod of his association with the Companies. After bemg removed

l as the Statutory Auditor of the Companies by Ld. Regional Director s order,
the Respondent tried to influence the newly appointed auditor by bresenting
false and baseless allegations against the Companies. The Complainant aiso
stated that the Companies received three letters dated 07" August 2018 sent
by the Respondent regarding the recovery of Rs. 2,12,500/- which was

| unreasonable. |

5.4 The Complainant vide letter dated 23 August 2022 has inter alia stated the
following: |
i.  That the Respondent had filed an application u/s 156(3) of Cr.P.C. seeking
j registration of FIR against the Complainant, however, the said application
was dismissed vide order dated 22.01.2020 by the Ld. MM, Sa'rl<et Court.
|- That the Respondent had also filed a Criminal Revision Petition blefore the
Sessions Court assailing the order dated 22.01.2020 passed by the Ld.
Magistrate, however, the said petition was dismissed as withdrawn vide
[ order dated 11.04.2022.

5.5 The Complainant further vide letters dated 16" November 2023 .and 27t
December 2023 has inter alia submitted the following: I.

i That the Respondent sent an e-mail dated 11.04.2015 to the (‘ompialnant

o which mentioned. the services rendered by him and also, asked the
| Complainant for renewal of the contract. Clause 3 of the contract of services

|nvo|ces for professmnal services were regutarly issued by the Respondent
on"monthly bas:s prlmanty for the preparatlon of the books of accounts. The

fees for monthly professnonal service totaled Rs. 4 37,948/- for the financial
ST ;.’ 0 ;'!, . |

g b i . [
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year ending 2014-15 in respect of both Companies and in stark contrast to
the statutory audit fees, which amounted to only Rs. 37,000/ plus service
charges. This discrepancy raises concerns under the Companies Act 2013,
which stipulates that the paymeni of non-audit services should not surpass
the audit fees.

. Further, ‘the Code-of Ethics mandates -the-‘mai'ntenancerof—'—the»aUd:itc'i‘r"s |

independence and avoidance of any conflict of interest. The subétantial :
interest between the non-audit and audit services suggests the breach .tlif: the
auditor's independence; thereby contravening the guidelines set forth by ICAI
and the regulatory framework of the Companies Act, 2013. The Compjl,ainant
also referred to the legal notices dated 07.08.2018 issued by the Respondent
to the Complainant that d'emonstrate that the Respondent -initiatéd refcdvér-y |

actions for the total amount of Rs. 2,12,500/- towards his unreasonable |
additional demand. - b

That the Respondent was receiving every information about the Companies
from the income Tax Authorities as he had mentioned his e-mail ID'to the
Income Tax Authorities. The Complainant has also sent a legal notice dated
16.04.2023 to the Respondent for the commission of offences uhder IT Act &
IPC. i

That the Respondent had not completed the audit assignment fbr the
financial year 2014-15 and consequently, no returns for the said financial
year were filed by him. Despite this, the Respondent issued several bills for
monthly retainership, and bill dated 03.04.2014 amounting to Rs. 37,000/

 plus service charge towards audit fees. All ‘these__charges were duly “p'a‘id;‘by <
the Complainant which was also reflected in the ,Balance"theet“#bf the

Companies.

That the Respondent did not challenge the order passed by Regionél '
Director, MCA, New Delhi, which indicates an acknowledgment regarding the

- allegations of professional misconduct.

Mr. Anit Kumar Sahay -vs- CA. Monish Uppal (M. No. 090113} Page 13 of 47

frid l;,',':‘,-‘_.‘“
i candr e e



[PR/218/2015-DD/233/2015-DC/807/2018]

' Written submissions filed by the Respondent:
6.1 The Respondent vide his letters dated 19t July 2018 and 10 October 2019,
inter alia stated the following:

i. That the Complainant had created and fabricated ante-dated documents to
seek approval of the Hon'ble Regional Director for removat of the
'Respondent as Statutory Auditors for the Financial Year 2014-15. Thereby,
the Respondent filed a police complaint, recorded his preliminary written
statement, followed up with office of DCP and requested to take cognizance
of the criminal offences committed by the Complainant and register the
necessary FIR.

il. That with regard to the recovery of professional fees of Rs. 2 Lakhs for
additional work, the Respondent had issued show cause notice on the
Complainant, Directors as well as both Companies and some of the said
notices as addressed to the Directors had got returned due to old address as
these Directors had not updated their addresses on the MCA recortls.

ii.  That the Complainant forced the Respondent to cover up all violations in the
Financial Statement for the Financial Year 2014-15 and once the
Respondent refused to accommodate the illegal demands of the
Complainant, he devised the entire mechanism of false aliegations to tarnish
the image of Respondent as well as to remove him from thé office of
Statutory Auditor for the Financial Year 2014-15.

iv.  That the allegation levelled by the Complainant against the Respondent for

retaining the documents and the password of the Companies was false,

. baseless and malevolent as he had not retamed any records / documents
2 and password of the said Companies of any kind whatsoever

"",]fr;'.iThat the Complamant at all times had comptete access to the password of
both ¢ompan|es and he had changed the same even before Iodgmg the

. ""Mr. Anil Kumar Sahay -vs- CA. Monish Uppal (M. No. 090113) Page 14 of 47
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instant complaint against him. Even, the income tax password of one of the
erstwhile Directors of the Company namely Mrs. Poonam Sahay was
changed on 12.08.2015 and she aiso linked her Aadhaar number with her
PAN number. It was relevant to mention that the same was not possible in
case one does not have the password to access the Ioglnlaccount On

13.08.2015, Mrs.; Poonam Sahay further updated her secret questlon and -
smultaneousiy changed her password. . On 05. 09 2015 she- changed her L
contact details. Also, on 05.09.2015, the Complalnant who was: the dlrector

in both Companiés, changed his Income Tax password and-on 13 082015, i .
- he updated his contact details. This cannot be possible in case one does not

have the password to access the login / account. On 13.08.2015, Ms.
Urvashi Sahay, who was the director in one of the Companies also changed
her income tax password and on 05.09.2015, she updated her conitact
details. o -

That the then Directors of both Companies had the;incorhe-j'.tax"- passwords Ty ™

with themselves and had unhindered and complete access to login to.their

“accounts. Notably, the Complainant had changed the said passwords.even

prior to the filing of the Complaint dated 15.09.2015 and copies of auto
generated emails reflecting the change of password has also been pm\jided

by the Respondent.

That the Respondent never had the relevant records of the Comparies in
question in his possession. The representatives, from the office of the
Respondent, used to visit the registered office of the Companies in queStion
on two days in first week of the month, for the purposes of audltmg its books
of accounts, after coordinating Wlth the de3|gnated staff members of the
Companies. The Representatlves of the Respondent had on no occas&on

- carried any document / record of the Companies along with them.

That as per the provisions of the Companies Act 1956/2013,,";iti was "

mandatory that all records of the Company had to be maintained at its
registered office. However, the Companies under 'consideration"‘i,n the
present case, had not filed any declaration with the Registrar of Companies

Mr. Anil Kumar Sahay -vs- CA. Monish Uppal {M. No. 090113} Page 15 of 47
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under Section 209 of the Companies Act, 1956 or Section 128 of the
Companies Act, 2013, intimating thereby the maintenance of statuiory books
of accounts at a place other than its Registered Office. Thus, by necessary
implication, it was clear that the statutory books of accounts and / or other
relevant documents of the Companies were being maintained at the
registered office of the respective companies.

ix.  That the alleged Companies had filed their ITR for financial year 2014-15 as
on 24.03.2017 and VAT Retumns from time fo time. Thus, filing of the sales
tax / VAT returns and Income Tax Returns, pertaining to the Companies in
question clearly shows that the statutory bocks and other relevant records of
the respective Companies were in possession and control of its then
Directors(s) i.e., the Complainant therein and the question of the Respondent
possessing / retaining them does not arise at all.

X. That the Income Tax Return for the financial year 2012-13 pertaining to M/s
Mega Selflube Bearings Private Limited came under scrutiny and during the
course of proceedings, the said Company had submitted various documents
and ledgers before the Income Tax Assessing Officer. Thus, implying that
the Company was at the relevant time having all the records in its
possession.

xi.  That M/s Mega Selflube Bearings Private Limited through its Director had
fled an online appeal dated 20" April 2016 before the Commissioner of
Income Tax (Appeals) vide Form 35 for financial year 2013-2014. The fact
that the said appeal had been prepared and filed online by the ‘Company
clearly establishes that the then Directors were in possession of the records /
books of accounts of the Company as well as its login /passwords.-

xii.  That the malicious intentions of the Complainant were evident from the fact
; - “1that after the dispute arose between the parties in the month of May 2015,
R ' ‘;:-.the'CompIainant on 19t May, 2015 sent an email to the Resbondent wherein
:-::j;lhe had nowhere alleged that the books of accounts pertaining to the
- Companies were. in the possession of the Respondent. However, in a

@subsequent email dated 19" September, 2015, ‘the Complainant as an

" Mr. Anil Kumar Sahay -vs- CA. Monish Uppal (M. No. 090113) Page 16 of 47
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afterthought to implicate the Respondent for false and fabricated cases, had

“alleged that the Tally data of both Companies for all the financial years were

in the possession of the Respondent.

That the Company appointed M/s A. Mendiratta and Associates, Chartered
Accountants as its Statutory Auditors for the fi nancral year 2014- 15 The

said Chartered Accountant vide email dated 29 June 2018 mtumated the . 53
Respondent about hiis appointment as Statutory Aud:tors of the Compames ) -.
for FY 2014 15. The Respondent vnde an email dated 30th June 201 8 ltself. '.

mtrmated M/s A. Mendiratta and Associates, Chartered Accountants about
the irregularities and findings discovered during regular Statutory Audit of
Company carried out by him, during monthly visits at registered office of the
Companies. However, on the very next day of their appointntent ie., on 30t
June 2018, M/s A. Mendiratta and Associates, ‘Chartered Accountants 2
resugned as Statutory Auditors for the Financial Year 2014 15 | |

- That the Complainant subsequently appointed' one M/s "PAN and"C:‘_o., '

Chartered Accountants as the Statutory Auditors of the Companies. The

- Companies deliberately did not file and upload the relevant Form ADT-1fill . -

09.07.2018 so that the appointment of the said Chartered Accountant firm
could be concealed. However, on 10t July 2018, the Respondent came to
know about the change of Chartered Accountant, and he immediateiy sent.
an email to M/s PAN & Co. However, it was revealed that the Financial
Statement for the financial year 2014-15 pertaining to the Companies was
signed by the said Chartered Accountants on 05 July 2018 itself. The said
action only signifies and confirms that all the records and books of accOUnt |
were in the possession of the Companies. The said ‘Statutory Auditors had
nowhere qualified the Financial Statements in their report on account of non-
avaitability of books of accounts and records. That all passwords and books
of accounts and records of the said Companies were in the due possessncn
of the Complainants. at their respective Reglstered Ofﬁces | '

That in respect of professional bill of Rs. 2,00,000/-, it was submitted that the !
professional services provided by the Respondent were in ‘addition to the
scope of work mutually agreed upon. It was further submitted that the said

M. Anil Kumar Sahay -vs- CA. Monish Uppal (M. No. 090113) . ' . Page :!‘7.Of 47_



XVi.

_xvii.

xviii.

T M, Anil Kurmar Sahay -vs- CA. Monish Uppal (M. No, 090113)

[PRI218/2015-DD/233/2015-DG/807/2018]
il

additional work involved revision of old TDS returns, Income Tax demand
rectification, income tax scrutiny case, issue of certificates, stock ve‘rification,
certification of Form GNL-2/Form8. The additional professional work pertains
to earlier FYs but it was executed during the FYs 2013-14 and‘ 2014-‘1 5.

It was also submitted that vide email dated 03 September 2014, the

'Respondent had informed the respective Companies that the pro‘fessional

fee for the revision of TDS return of each quarter will be Rs. 1500/- plus
Service Tax @ 12.36% and reimbursement of actual TDS return filing fees of
NSDL. The same had been duly accepted by the Company vide |its email
dated 12 September 2014, and directed to provide TDS challans of both
Companies for rectifying the default payment of TDS from 2007 to 2014.
That vide email dated 25t July 2014, the Complainant had also
acknowledged the filing of the Income Tax Return of M/s Marut Techno, a

partnership firm, which was beyond the mutually agreed scope of work.
| |

That with regard to the allegation of Professional misconduct on the part of
the Respondent for simu|taneously performing Aud‘iting and bookkeeping
work, the Respondent stated that both Companies had booked accounting
charges in their respective Profit & Loss: Account for past so many financial
years, briefed as under:

Accounting Charges booked in P&L Alc:

Financial years | Mega Selflube Bearings | Marut Techno Tools
Private Limited Private limited
2009-10 18,000/- 18,000/-
2010-11 18,000/- 25,000/- |
2011-12 24,000/ 25,000/-
2012-13 30,000/- NIL

\
Since the Companles were independently booklng the accounting charges,
lhereby it.was, ciear that the book writing was. belng done by an external
'géncy, mdependent of the Respondent and furthermore there was‘ internal
.c_:countmg staff employed by the Companres to asmst in book writing who
were specn‘" caily ass;gned for bookkeeping wbrk Addltlonally, the contract of
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service(s) signed by the Respondent included the services of audit voucher
entry, finalization of books of accounts. However, on no occasion, the
Respondent had provided the bookkeeping service(s) to the Companies in
question. Thereby, there was no professional misconduct on the part of the
Respondent |

That the representatives from the office of the Respondent used to VIS|t the
regnstered office of the Companies. in the first week of each: calendar month \
for 2-3 days which was apparent from the emall dated 19 09 2015. sent by o

the Complainant to the Respondent. However for the sake of arguments,
though not admitted, even if it is presumed that the Respondent was
providing book keeping services to the Companies in question by trtsiting
their respective Registered Office(s) for 2-3 days in first week of the month,
then the question that arises for consideration is that how and who were
maintaining the books for the rest of 27 days of the month, since bool‘{s:sre
required to be maintained on daily basis. When both Co‘mpaniés Were'“ful'ly
functional, the activities / transactions become |mperat|ve to. be conducted - ;
therein on day—to—day basis. This includes issuing sales Bills, updatmg debtorf .
& stock position, recording of Purchase bill, maintenance of cash balance,
ve_nddr;payments‘ had to be drawn and maintained on day-to-day basis.

That the Complainant had not come before the disciplinary cemmitte'e '.Wi't:h
clean hands and was not stating true facts. In the affidavits' dated. 27
January 2016 and 28" January 2016 submitted by the staff members of the
Company namely Mr. Abhimanyu Kumar Singh and Mr. Neelotpal,
respectively, they had affirmed that both Companies were maintaining their
accounts in TALLY software and that the SAP module was not implemented
by the' Companies till March 2015. However; in the Rejoinder dated

28.01.2016 filed by the Complainant, he had submitted that the bodks of A
accounts pertaining to the Companies were paftly being malntalned in SAP i

Software and also that the Company had started imparting tramang to |ts N
officials to use SAP Software. The foregoing clearly shows that there was a
stark contradiction in the statement of the officials of the Companies ‘and the.
Complainant being the Director of the Companies, with regard 10 the
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implementation of SAP software and maintaining of books of Jaccounts

thereon. 1

That both Companies had maintained their books of accounts inter!nelly and
the same was corroborated by way of several documentslemeils provided by
the representative staff of the Companies to the representatives of the

- Respondent from time to time. |

'That the Respondent had never raised any professional bill for bookkeeping
services as was being alleged by the Complainant and the Complainant had
failed to provide proof of the allegations made by him. |

That raising of monthly bills for the professional services rendered by the
Respondent was owing to mutual arrangement between the quh‘lplainant
and Respondent and the same was specifically done at the request of the
Complainant to prevent the financial burden on the Com!panie-|s at one
instance. Moreover, the perusal of bills raised by the Respondent for
professional services, would show that none of them hed been raised for
providing professional services for maintenance of books of ac‘countls.
| !

That with respect to the allegation that the Respondent failed to |carry out
professional services without providing prior notification, neglected their
responsibilities as an Auditor by not performing the required ta‘sks,r and
refused to resign from the position of Auditor, the Respondent stated that the
provision of Section 144 (provides for the services which the auditor cannot
perform) came into effect from 015t April 2014 with a cool otf / m-ciaratorium
.period of one financial year as per first proviso to Sub Section (1) and
henceforth, the provision of Section 144 became eftective -from— 01t April
2015 ie., from financial year 2015-16 and all allegations .agzllinst the

Respondent pertained to the period prior to the FY 2014-1!5. Hence, the

.. ... provisions of Sectipn 144 were not applicable on the Respondent. |

s gl |
ound. of the entire dlspute was that the Respondent found

|
|
.
i ' ' ' |
|
P
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said irregularities to the Complainant, he was asked to cover up the said

irregularities in his Audit Report. But when he bluntly refused to conceal the

said irregularities in his Audit Report, he was asked to resign.

That the Respondent along with his submissions, had also submltted the -
addlt:onal documents in his defence, WhICh inter aha are as under Pt Bpogen

| Documents submitted by the Resp’ondentf

- 8. No

1. | Copy of Form AOC4 in respect of M/s Maruj Techno Tools for the _
FYs 2014-15, 2015-16, 2016-17 and 2017-18. |

2. Copy of Form No. MGT-7 in respect of M/s Marut Techno Tools for

| the FYs 2014-15, 2015-16, 2016-17 and 2017-18. '

3. | Copy of Form AOC- 4 in respect of M/s Mega Seiflube Bearmgs
Ltd. for the FYs 2014-15, 2015-16, 2016-17 and 2017-18.

4. " Copy of Form No. MGT-7 in respect of Mis Mega Selflube Bearings

" | Ltd. for the FYs 2014-15, 2015-16, 2016-17 and 2017-18. ]

5. | Copy of Form No. ADT-3 dated 30.06.2018 ﬁled by 4 A Mandlratta &

| | Associates in respect of both the Companies resigning from the

| post of Statutory Auditors.

6. .- | Copy of Form No. ADT-1 filed in respect of both the Companles for
the period 2014-15.

7. | Copy of independent Auditors report aiongwnth the balance Sheet
in respect of both the Companies dated 05.07. 2018 srgned and
audited by Abhishek Gulati of M/s PAN & Co.

8. Copy of e-mails sent by the Respondent regarding the TDS
outstanding in respect of both the Companies. ,

9. | Copy of e-mail dated 29" July 2014 eent by the Respondent

attaching the bill for the additional work carried out by"him in
respect of both the Companies for the FY 2013-14. l

The Respondent had also annexed the list of additional work b“éing' -c'arried

out by him in respect of the Company, M/s Mega Selflube Bearings . anate
Limited. The Respondent has stated that the below mentioned work was
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beyond the agreement/arrangement (oral) and accordingly was;| charged

extra, .
" Date of | Date: of
" | WORK - | execution | execution

| No. |
, FY 201314 | FY 2014-15

income Tax rectification AY 2012-13. '
1. | 12.08.2013 |
Demand of Rs. 122100/- i

TDS return revised FY 2012-13-QTR-

2.
v |
3. | Professional fee for Form No. GNL-2 '14.10.2014
4. | Additional TDS work for 20 quarters 02.09.2014
Filing of power of Attorney,
5. | Consultation of case and attendance 115.09.2014

of case with the Department ' |

xxviii. The Respondent has also annexed the list of additional work being carried
out by him in respect of the Company, Mfs MARUT Techno Todgs Private
Limited. The Respondent has stated that the below mentioned work was
beyond the agreement/arrangement (oral) and accordingly was charged

extra. |
S Date of | Date of
N‘; WORK execution | execution

FY 2013-14 | FY 2014-15

No due certificate No. 18 dated

1. 11.06.2013

11.06.2013 for SIDB!

| g Certificate no. 19 dated 14.06.2013 14.06.2013
for SIDBI -

Certificate No. 20 dated 19.06.:2013

for details of shareholders.

- _|iNet Worth: certificate No. 25 dated

[119.07.2013 for 'SIDBI |

Prows@nal Bélance' Sheet as - on

6. s‘bé;rtiﬂd;itéj«zigxlo. 60 dated 10.01.14 for | 08.01.2014

19.06.2013 |

19.07.2013

o : E - T T " '
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Dayton remittance
2 Certificate No. 61 dated 10.01.14 for
7. _ 10.01.2014
Dayton remittance
Certificate no. 052 for Export ‘
8. 30.12.2014
Turnover dated 30.12.2014 LR
Professional fee for Form No. GNL- | |
9. ‘ 14.10.2014
. |'Draft of letter to Union Bank of India|. = 5o g a0 BE
10. - 284120103 | |
for fraud case - e BRI e ey il R Bals L 8 4
11. | Filing of Form No. 8 of SIDBI 13.07.2013
12. | Additional TDS work for 10 quarters 02.09.2014
13. | Stock verification of MARUT at Rai 17.05.2014

- 6.2 The Respondent v:de letters dated 29.08.2022 and 20.09.2022 inter alia
stated as under: ‘

i. The Respondent submitted an application for seeking 'an 6pb6rtuh:ity of belng h
heard before the Committee by referring the judgment of D.K. Agganzval V.
Council of the Institute of Chartered Accountants of India in the matter

i. The Respondent submitted the following documentS' "

S. No.

Documents

Copy of affidavit dated 25.03.2022 sworri by the ex-employee |
Mr. Neelotpal of both the Companies alongwnh his copy of
Aadhar Card.

Copy of e-mail dated 08.07.2020 from HR Company, M/s
Progressive Infovision Pvi. Lid. alongwith CV of Abhir'n’a'r'iyu-‘?‘
Kumar Singh. | '

Copy of the fiscal order of the Hor’ ble DC of ICSI declanng.
PCS Rahul Yadav Guﬂty of Professional Misconduct for
wrongly signing the Form AOC-4 for the FY 2014- 15, 2015- 16‘:
and 2016-17 of both the Companies. i

Copy of the criminal case details and order dated 26. 03. 2021 5

16.08.2021, '04.10.2021 ‘and 28.03.2022 of ACMM (Special |
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Acts); Central District, THC: Delhi filed by the Hon'ble ROC,
Delhi against the Company MEGA and its Directors, Ilr’oonam
and Anil Sahay for the violation of S. 96 of the Companies Act
2013, which is punishable under S. 99 of the Companies Act
2013. |

Copy of the criminal case details and order dateili 2‘6.0|3.2021,
16.08.2021, 04.10.2021 and 28.03.2022 of ACMM (Special
Acts): Central District, THC: Delhi filed by the Hon’ble ROC,
8. Delhi against the Company MARUT and its Directors, Poonam

and Ani! Sahay for the violation of S. 96 of the Companies Act
2013, which is punishable under S. 99 of the Cé?mpariiies Act
2013.

Copy of the criminal case details and order dated 04.03.2022,
28.04.2022 and 26.08.2022 of ASJ-03 & Speciall Judge
6. (Companies Act) Dwarka Court (SW)/New De!hi, against the
Company MEGA and its Directors for the violation \rlvhich is
punishable under S. 134(8) of the Companies Act 201 3.‘

Copy of the criminal case details and order dated 04.03.2022,
28.04.2022 and 26.08.2022 of ASJ-03 & Speciall Judge
4 (Companies Act) Dwarka Court (SW)/New ,Delhil, against the
Company MARUT and its Directors for the violation which is
punishable under S. 134(8) of the Companies Act 2013,

Copy of the RTI dated 12.01.2022 filed with the Hon'ble ROC,

Delhi alongwith the reply dated 11.02.2022 informir'wg that

. inspection u/s 206(5) has already been ordered by Ministry
against both the Companies. N
Copy of demand Show Cause notice of Rs. 30,07,870/- issued
9 to the Company MEGA, by the office of Commissioner; iCGST;

Delhi West, 4" & 5" floors, EIL Annexe Building dated
1 30.09. 2020

. ;Copy of demand Show Cause notice of Rs. 30,07 870/—||ssued
- o the Company.- MARUT, by the: oche of Commussnoner .

R CGST; DethWest 4" & 5 floors, EIL Annexe Bu:ldlng dated
3009 2020 |
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Reply of Additional Evidence by way of Affidavit dated
. 23.08.2022 filed by the Complainant alongwith the copy of
' complaint against Mr. Kundan Kumar, SAP Consultant of the

Companies and with the orders of the Hon'ble Court.

Copy.: of the review petition of MEGA filed with the Secretejr;y::,'ff g %
MCA on 29.062018 and with Hor'ble Regional Director| =
+ (Northern Region) on -29.06:2018 agalnst the order of then‘,_ |
Hon'ble Regional Director (Northern Regron) dated 20 06: 2018"" L
-1 Copy. of the review petition of MARUT: filed with the Secretary, A
MCA on 29.06.2018 and with Hon'ble Reglonal Director
(Northern Region) on 29.06.2018 agaihst the order of the
Hon'ble Regional Director (Northern Region) dated 20.06.2018.
Copy of the Independent Auditors Report alongwith;_the aa
relevant Financial Statements for the FY 2013-14 of MEGA |
proving that the order of the Hon'ble Regi:on'aI‘ Dir‘ec‘torL '

12,

13,

14.

(Northern Region) dated 20.06.2018 was made on wrong faots

Copy of the Independent Auditors . Report alongwrth the |
retevant Financial Statements for the FY 2013-14 of MARUT“ L
proving that the order of the Hon bfe - Reglona! Dlrector o

"15,

(Northern Region) dated 20.06.2018 was made on wrong facts.

6.3 The Respondent vide letter dated 08.01.2024 inter alia stated as under:

. The Respondent was associated with both the Companiee‘ since their
incorporation and handled the Audit work with profeseio'nel commitments.
Th.e present controversy started when the Respondent was conducting
preliminary examination of the books of accounts and records of the
Companies for the FY 2014-15 and observed serious financial iregularities
and non-compliances of various provisions of the Companies Act, 2013,
which were communicated to the Complainant. The Complainant pres_sﬂrizé_d
the Respondent to conceal the above said irregularities in the Audi't fR'e'p'olrt :
by illegal means and cover up the illegalities of the Companies On ‘.
disagreement by the Respondent and refusal to conceal the: sard
irregularities, the Compiamant t" led the complaint. il
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That only after filing the instant complaint, the Complainant sent a letter
dated 23.09.2015 asking the Respondent to resign from the' office of
Statutory Auditor, illegally. It was apparent from the facts:that the
Complainant was illegally by-passing the procedure given under Section 140
of the Companies Act, 2013 for the removal of auditor, as the Board of
Directors of the Companies had no authority to ask the resignation from the
Statutory Auditor and were illegally pressurizing the Respondent for
resignation.

That the allegation with respect to the increase of fee was not part' of Form -
|. However, the Complainant has raised the issue during the prraceedings
that the Respondent demanded an increase in fee in April 2015. However,
during the cross-examination on 20.09.2022, on asking the evidence of
communication regarding increase in fees as alleged by the Complainant, he

responded negatively. |

That the Complainant wrongly interpreted the order dated 20.06.2018
passed by the Regional Director, by mischievously reproducing only one
paragraph of the order and contending that adverse remark was given
against the Respondent by the Regional Director. The jngment dated

120.06.2018 passed by the Regional Director was concluded with the

reasoning that there was deadlock between the parties and hence, to end
the dead lock between the parties, the Regional Director aitqwed the
application filed under section 140(1) of the Companies Act, 2013. Therefore,
the interpretation of this order as presented by Complainant was misleading
and defeats the purpose of justice. Further, the Respondent had already filed
the Review Application against the Hon'ble Regional Director's Ordler dated
20.06.2018 passed under Section 140 of the Companies Act, 2013, with the
Regional Director, MCA, on 29.06.2018 and with the Hon'ble "Slecretary,

VMinistry of Corporate Affairs on 29.06.2018 and the decision of the same

£ ‘t Wlth regard to the altegatlon of Profess:onal mfsconduct on.the part. of the
Respondent for retamlng documents and password of the Company, the
”. “;;'f_Respondent stated that it was an admitted fact that the COmpIamant had
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already changed the login password of income tax portal even prior to the
filing the present complaint. It is the admitted position that passwords can
only be changed when Complainant had all the requisite details, therefore,
the question that Respondent was retaining the password does not arise.

The Complamant had the sole control over the Iogln password and could- Gy e
change it anyttme The Respondent's inclusion in the Income Tax portal was. 1 (I

for work- purposes not to provide user credentrals Dunng cross examlnatron' :

b regardrng the change of password, the Complarnant mentloned that he drd‘j .
not remember, which establishes the fact that the Complainant was hotdlng b Sl

the entire information mcluding password and had: full control to change'it on
his will.

Regarding allegation of retaining the documents of Companies, the
Respondent stated that his representatives had audited the books of the
Companies at its registered office by visiting only for few days of. each
month. Consistent possession and submission of necessary records,gets
demonstrated with the fact that the Company filed its FY 2014-15 inoome

Tax Return on 24.03.2017 before the audit on 05.07. 2018, and sdbmitted its
VAT returns. Even, during an Income Tax Department scrutiny | for FY 2012- . 3

13, the Companies provided relevant documents to the Assessrng Officer
and later on filed an appeal in 2016. The cross-exammatron of the

'Complalnant affirmed the submission of all records to the tncome Tax

Authority during scrutiny. The Complainant also acknowledged producing the
Board of Directors report for the financial year 2014-15 in 2018, whereln no
mention of unavailability of relevant records or adverse remarks agatnst the .
outgoing Auditor was found. The Complainant confirmed compliance with
accounting standards in preparing the balance sheet.

That the Complainant, during cross-examination, stated that for audrtlng
purpose, documents were sent to the Respondent‘s off ice, and were not |

audited on-site / at the register office of the Company However the

Complainant earlier admitted that the Respondents staff visited thelr office
for 2-3 days in the first week of every month for the purpose of Aud|t in the e-
mail dated 19.09.2015. Additionally, the Complarnant mentioned th.at,the |
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'Respondent took records of the Companies in a pen drive. The‘ref?re, even,
if documents were on a pen drive, they're likely copies, and the originals

remain with the Company, as per the Complainant's own a'dn'l'ission|.

That the Complainant had failed to produce any evidence to substantiate his

|
allegation that the Respondent was in possession of records and withholding

| I

With respect to the allegation of raising the professional bill of Rs. |2,00,000/-
for the services which was the part of the contract with the Respondent, the
Respondent stated that the present allegation was not | sustainable in
absence of any evidence because there was no such bill qf Rs.2,00,000/-
ever raised by the Respondent and that the Complainant failed t@) produce
any evidence in this regard to support his contention. The Complainant
further confirmed this fact during the cross .examination dated 02.11.2023
that there was no invoice of Rs. 2,00,000/-. Additionéliy,iorl asking the
Complainant to produce the said bill, the Complainant failed to prc')duce the
same and admitted that there was no such invoice of Rs. 2,00',.0001--{

‘Regarding allegation of Professional misconduct for I5|multaneously
performing the Auditing & bookkeeping work, the Respondent stated that this
allegation was based on the unverified and untitled document, whu:l'h had no
value under the law of evidence, because the Complainant failed to produce
the original copy of the alleged document. It was further aldmitteld by the
Complainant during cross examination that the said contract was related to
the period of 2011 to 2013, thus, there was no such contract on record for
the relevant period of FY 2014-15. Further, it was also admitted by the
Comiplainant that there was no invoice / bill on record for bookkeeapiﬁg issued

by the Respondent. Therefore, in the absence of concreie evidence, it was
|

-wrong to say that Respondent was providing bookkeeping services. Further,

| iiyiithe. Complamant had also.admitted during the Cross examlnatlon that there

cer‘respondence that the Respondent was doing. boakkeeplng

. Mr. Anil Kumar Sahayvs-.CA. Monish Uppal (M. No. 090113)
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Xi. Regarding allegation of not doing. the professional services without any
notification and not doing the Auditor's work and not resigning from the post
of Auditor, the Respondent stated that he had always performed his
profes'sional duties, as evident from the email dated 15.09.2015 and

- 30.09.2015, whereby the Respondent sent the remmder to the Board of the ;
Companies regarding the last date of completion of audit for FY 20']'_( 18 L
Despite several reminders by the Respondent, the- Board of  Diréctors: of'the :
Company had not furnished the unaudited signed:fi fi nanmai statements of the
Company for the purpose of issuance of Auditor's Report for the FY 2014 15 '

xi. The Respondent along with his submissions had submitted the following _
documents: - '
a. Documents submitted with regard to the Company i.e., M/s. Marut Techno
Tools Pvt. Ltd.:

S. No. | Documents

1. | Bills for the month of January, February 2015

2. | Details of TDS for the month of January,'Feb'ruary, 2015
3. | Details of outstandlng bills for FY 2014 15 -of Dython Progress P
Corporation of Japan : 1
Details of outstanding bills for FY 2014-15, of Dadco Inc.

| Details of Bank Reconciliation for FY 2014-15 ,
Extract of Purchase Register for the month of January February
2015 | | |
7. | Extract of Sales Reglster for the month of January February 2015

Calculation showing the Raw Material and Finished Goods (Raw
Material and Trading) Consumed as on 28" February 2015.

b. Documents submitted with regard to the Company, M/s. Mega Selflube

Bearings Private Limited: o G
.| Bill for the month of April, May, August October 2014 |

2. | Details of TDS for the month of April, May, August, October 2014

' Calculation of Closing Stock / quantity wise stock for the as on Apnl,
May, August, October 2014. . il
4. | Details of Barik”Recénciliation-as on 30.04.2014, 31 05 2014 of s o
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HDFC Bank and Kotak Mahindra Bank as on 31.10.2014.

Details of outstanding bills of Oils Corporation for FY 201 415

Extract of Purchase Register for the month of April, May, August,
‘October 2014 of Faridabad and Netaji Subhash Place branch

7. | Extract of Sales Register for the month of April, May, August,
October 2014 of Faridabad and Netaji Subhash Place branch

8. | Details of Stock as on 31.05.2014, 31.08.2014

c. Extract of notification that sections of Companies Act, 2013 were effective
from 01.04.2014, indicated irregularities in the Company only for FY 2014-
15 \

d. Copy of Form ADT-1 along with the intimation letter ‘and‘ Resolution for
appointment of M/s. A. Mandiratta & Associates in M/s. Marut Techno Tools
Pvt. Ltd. and M/s. Mega Selflube Bearings Private Limited.

e. Email dated 30.06.2018 addressed to CA. Anil Mandiratta sent by the
Respondent enumerating both the Company’s Audit findings / irregularities

for the FY 2014-15 w.r.t the audit conducted by him.

7. . Brief facts of the Proceedings:
7.1 The details of the hearing(s) fixed and held/adjourned in said matter is given
as under: |
| Particulars | Date of meeting(s) Status
1%t time 16" October, 2019 | Part heard and adjourned.
2nd time | ‘0715t June 2022 ‘Adjourned due to paumty of t@_e_ B
3 time 10" August 2022 | Part heard and adjourned.
4t time 26" August 2022 Hearing concluded and decision
reserved. |
’ On the direction of the Hon’ble Delhi
5thtime | 20" September 2022 | High Court, the matter was reheard.
Part heard and adjourned.
6t time 13" October 2022 | Adjourned due to paucity of time.
: S
7 time 96t December 2022 Adjourned at the request of the
AR F Respondent.
~8time | | +'18"" January 2023 | Part heard and adjourned.
% ”:’Silth time ' | 02" November 2023 | Part heard and adjourfed.
: 10*“ tlme L '1.8‘*? December 2023 Heanng caeied s judgment
W : reserved. .
! sl 11th tlme 09“‘ January 2023 | Decision taken.
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On the day of first hearing'on 16" October 2019, the Committee noted that
the Complainant and the Respondent along with their respective Counsels
were present. Thereafter, the Complainant and the Respondent were put on

oath and the Committee enquired from the Respondent as to wheth :' 'he.:.‘; e

was aware of the charges; and the same were read out. The: Resp

replied that he is-aware about the charges and pleaded ‘Not Guilty" on the | 5
charges levelled: against him. Thereafter, in view of Rule 18(9) of the
Chartered Accountants {Procedure of Investigation of Professional and'Other © - .;

Misconduct and Conduct of Cases) Rules, 2007, the Committee adjourned
the case to a later date and accordmgiy, the matter was part heard: and
adjourned. |

On the next day of hearing on 01% June 2022, the matter was adjourned due
to paucity of time.

On the next day of hearing on 10%" August 2022 the Committee noted the
presence of the Complainant and the Respondent along wuth their respectlve _

Counsels in person. The Committee informed the parties that the

composition of the Committee had changed after the last hearing held on
16t October 2019 in the matter and thus, asked them if they wished to have

"a de-novo hearlng or to continue from the stage it was last heard The

Counsel for the Respondent opted for de novo hearmg and accordmgly both
parties ie., the Complainant and the Resporident were put on oath.
Thereafter, the Committee enquired from the Respondent as to whether he
was aware of the chargesi and the same were also read out. The
Respondent replied that he is aware of the charges and pleaded ‘Not Guilty’
to the charges levelled against him. The Committee asked the Counsel for
the Complainant to substantiate the charges against the Respondent. The
Counsel for the Complainant made his submissions in the matter. The
Committee thereafter ‘asked the Counsel for the Responde'nt'-td? _make'
submission in the matter. The Respondent's Counsel did not ‘pr'efer'td make

his submissions on the rerits of the matter and raised certain technlcai W

points. He further stated that the Respondent had pteaded Not Gwlty and
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thus, the Complainant had to lead evidence by way of Affidavit. The
Committee directed the Complainant to file the affidavit with a copy to the
Respondent. Thus, the matter was part heard and adjourned.

On the next day of hearing on 26% August 2022, the Committee noted the
presence of the Complainant and the Respondent along with their respective
Counsels in person. The Committee asked the Counsel for the Complainant
to present his submissions in the matter. The Complainant's Counsel
submitted that vide order dated 20.06.2018, the Ld. Regionall Director,
Northern Region (Ministry of Corporate affairs) recorded the lack of due
diligence by the Respondent in conducting professional duties as 'Statutory
Auditor and approved the removal of the Respondent from the subject
Companies. Thereafter, the Counsel for the Respondent soug'ht adjpurnment
in the matter on the ground that his senior Counsel was unavailable. He also
requested to undertake cross examination of the Complainant. The
Committee noted that the present matter was fixed for hearing several times
in the past. The Committee noted that the fact of change of advocate was
informed only at the last minute at the time of hearing before the (f'?mmittee.
The Committee considered the fact that the matter was pending for long, and
it was informed prior that the arguments would take place :in the present
meeting, still the main Counsel of the Respondent was not available to
defend the matter. The Commitiee found no substance in the request of the
Counsel for the Respondent for adjourning the matter on the ground of non-
availability of senior Counsel and did not accede to the same as explanation
to sub-rule (18) of Rule 18 provided that the inability of the advocate to
appear shall not be treated as a valid reason for adjournment of a héaring. In
view of the same, the Committee decided to proceed further in the matter.
The Committee asked the Counsel for the Respondent to present his
-defence in the matter to which he expressed his inability and requested for

o time to enable. appearance of senior counsel in the hearing. Base-d on the

e Q,A_j{;-documents avan!able on record and after considering the oral and written

-::SUbMISSIOHS made. by the parties before it, the Committee.concluded the
", hearing:in the case and reserved its judgement. The Committee then asked
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the Counsel for the Respondent to submit his additional written submissions
within seven days.

On the next day of hearing on 20" September 2022, the Commitiee noted
that in its meeting held on 26.08.2022, it had concluded the hearing in the

“present case and reserved its judgement. However in the meanwhile, the
: Respondent moved the Hon'ble-Delhi High Court by way of writ petatlo .and
the Hon'ble Delhi High Court vide Order dated 15. 09 2022 in, W.P. (C) _o' o
13135/2022 (CA Monish Uppal vs. ICAI &0rs.) dlsposed of the writ. petlltllon' e

with the observation that it shall be open to the petitioner to appear before -
the Disciplinary Committee on the date fixed and undertake the. cross
examination of the Complainant. The Court further observed that the said

“opportunity shall be provided to the petitioner (i.e., Respondent herein)

notwithstanding the order of 26.08.2022 which has been impugned" in the
present writ petition. In view of the abovesaid directions of the H'on’b'le‘;DeIhi
High Court, the Committee provided the opportunity to the Respondent
herein to undertake cross-examination of the Complainant herein in
compliance of the Order dated 15.09.2022 of the Hon’ble Delhi H_igh Court.- :

- The Comm|ttee noted that both the Complainant and the Respondent along SN
~with their respective Counsels were present physmaliy before 1t The

Complainant thereafter was put on oath; and the Counsel for the Respondent \
examined the Complainant; and further examination mvolvmg remaining
questions were adjourned as the Counsel for the Respondent indicated that
he needed more time and eccordingly, he asked for another date for hearing.
The Committee accepted the request of the Counsel for Respondent and
adjourned the matter. With this, the case was adjourned to the next -.dote' of

hearing.

On the next date of hearing on 13t October 2022, the matter was adjourned

-due to paucity of time. -

On the next date of hearing on 26" December 2022, the Committeeﬂ noted o
that the Respondent vide e-mail dated 16.12.2022 had sought adjournment .
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~with the request to give another date for cross-examination of the
Complainant. The Committee acceded to the request of the Respondent and
adjourned the matter to a later date.

7.9 On the next date of hearing on 16" January 2023, the Comn1ittee noted the
presence of the Complainant and the Respondent along with their respective
Counsels. The Committee noted that at the meeting held on 20" September

2022, the examination of the Complainant was partially conducfed by the
Respondent. The Committee directed the Counsel for the Respondent to
continue and complete the examination of the Complainant as per Order
dated 15.09.2022 of Hon'ble High Court of Delhi. The Counsel for the
Respondent raised an objection in respect of the appearance of the
Complainant through video conferencing mode claiming that an effective
cross-examination cannot be undertaken through video conferencing mode.
The Respondent's: Counsel expressed his unwillingness to conduct cross-
examination of the Complainant through Video Conferencing mode; as the
independence of the witness could be affected, and there wae a possibility of
tutoring of witness by other(s) present in the same venue. Theréafter, the
Counsel for the Respondent desired not to proceed with crdss-exemination
of the Complainant unless he was present physically in the meet__i:ng venue.
The Committee apprised him that as per general norms of e-hearing, the
Complainant was also given the option to appear through video con‘ferencing
and he had exercised this option. After discussion, the Committee directed
the Counsel for the Respondent to cross-examine the Complainant. As the
Complainant and his assistant Counsel were located at ‘the same venue in
Delhi, the Counsel for Respondent objected to the same and requested for
adjournment of the hearing by Disciplinary Committee asking for the physical
presence of the_ Complainant in the next hearing. On an overa‘ll coneideration
and the fact that the Complainant and his Counsel were at same venue

. - which could raise apprehens:on on the possm[hty of tutoring the wnness and

‘ the lfact that Counsel for Respondent as well as Counsel for Lomplamant

;hadi;sought adjournment the Committee acceded to their requests and

adjourned the matter to a later date. The Commlttee further d:rec,ted that the

| Complamant and Respondent should be present physmally at the next -
P o . | ‘ t
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hearing for the purpose of cross examination. With this, the matter was part
heard and adjourned.

Subseguent development vide letter dated 24. 61 2023 received from the

Respondent reg_estmq for initiation of action. agamst the Complamant Los

Disciplina Commlttee Meeting on-16.01.2023."

At the Meettng of the Disciplinary Commlttee held on 16: 01 2023!-.the By
Counsel for the Respondent in the captloned- case-raised the- o_bjectlen that < e

effective cross-examination could not be undertaken through Video
Conferencing mode, as the Compla’inanf had participated in the meeting
through virtual mode and the Respondent was physically present in the .
meeting. The Counsel for the Respondent contended that the independen‘ce
of witness could be affected and there was a possibility of tutonng of W|tness
by others present in the same venue as the Complainant and his Counse! |
were present in the same venue itself. The Counsel for the Respondent
desired not to proceed with cross-examination of the Complainant unless he
was present physically in the meeting premises. The': Disciplinary Comrﬁiﬁee
therefore granted adjournment of the matter with .the dlrectlon that the

Complainant and Respondent shall be present physically in. the next heanng ’ : -
- for the purpose of cross-examination. That after completion.of the -I\,{I_ee,tmgf OE
" on 16.01.2023, the Respondent sent a letter/email dated 24.01.2023
‘requesting for action egainst the Complainant for committing -perjUryr an'd
' vidlatioh of principles of natural justice in the conduct of propeedings of the

Disciplinary Committee meeting held on 16:01.2023 at.the tinje of cross-
examination and proceedings. The Respondent objected to the "stater.h'ent: of
the Complainant made at the time of Meeting on 16.01.2023 that the
Complainant initially informed the Commitiee that he and his Counsel were
at different place and upon objection raised by the Respondent, the
Complainant later informed the Committee that he had reached the office of

" his Counse! at New Delhi. The Respondent contended that the Dusmphnary
Committee ought to have suo motu taken serious note of this mischlevous

act of making mockery of the judicial process by the Complalnant in
connivance with his Counsel. However, the Respondent by means :of'the
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present application had sought strict legal action as per rules, against the
Complainant for maiiciously and intentionally making false statement during
the disciplinary proceedings and attempting to record evidence by being
tutored by his Counsel and thereby vitiating the entire process.

On the date of next hearing on 02" November 2023, the Committee noted
the presence of the Complainant and the Respondent along with their
respective Counsels in person. The Counsel for the Respondent submitted
that the cross-examination of the Complainant was not completed at the last
hearing as the witness was alleged to be tutored, therefore, the same was
deferred and postponed to the next date of hearing. The Counsel further
submitted that on 24" January 2023, he gave an application of perjury to
ICAl. The Committee directed the Counsel for the Respondent to cross-
examine the Complainant as he was already on oath. The Counsel examined
the Complainant and examination was completed. Accordingly, the cross
examination in the case was undertaken in compliance with the directions of
the Hon'ble Delhi High Court as given in Order dated 15.09.2022. Thereafter,
the Committee directed both parties to submit their queries/papers within
next 7 days. With this, the matter was part heard and adjourned.

On the day of final hearing on 18" December 2023, the Committee noted
that the Complainant and the Respondent along with their respective
Counsels were present in person. The Committee noted that-the cross
examination of the Complainant was completed at its last meeting.
Thereafter, the Committee directed the Counsel for the Complainant to make
his submissions. The Counse! for the Complainant made his arguments at
length and made his submissions allegation-wise citing relevant documents
for reference of the Committee. Thereafter, the Counsel for the Respondent
made his arguments at length, countering the submissions of the Qéunsel for

. the Complainant. The Committee after considering the submissions of the
! I',;Comp!ainant Aa_ndl;.‘the Respondent, directed both parties to submit their -
i1 written submissions, if any within 10 days in addition to the submissions

. . already made by therﬁ. With this, the hearing in the matter was concluded,

" and judgment was reserved.
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Thereafter, in the meeting held on 09* January 2024, the Committee noted
that hearing in the matter was concluded on 18" December 2023, and the
judgment was reserved in the matter. The Committee based on the facts,
documents and mformatlon on record and after conS|der|ng oral.and iwrltten

submissions made by the Counsels of the Complalnant and the Resp" dent o

‘ Fmdmgg of the Commlttee

At the outset, the Committee considered the appllcatlon dated 24.01 2023 of
the Respondent requesting for initiation of action against the Complainant for
committing perjury in the proceedings of the Discipiinary ‘Committee Meeting
on 16.01.2023. On consideration, the Committee was of the view that the
proceedmgs before the Disciplinary Committee canriot be equated to a
JudICIat proceeding, and there is no specific provision under the Chartered
Accountants Act, 1949 and the Rules framed thereunder, vesting the
Disciplinary Committee to deal with cases relatlng to Perjury. ‘The
Committee observed that Section 21C of the Chartered Accountants Act,

1949 confers the power of a civil court on the D|SC|pI|nary Commlttee wh[ch
- are limited; and that will not make it ‘Court’ for. the purpose 'of offence of

Perjury. In view of the same, the Committee decided that the matter- telatrng
to perjury cannot be considered and decided by it; and accordingly, did - not
consider the said application of the Respondent. e

The Committee thoroughly examined the charges, outlined in Para 2.1 and
2.3 above, alleging that the Respondent was engaged in auditing as well as
bookkeeping work of the subject Companies. Further, the Respondent had
retained the documents and passwords of the Companies. At the outset, the
Committee observed that the allegation centered around the issue of
bookkeeping services being provided by the Respondent to the subject
Companies due to which the Respondent had access to the original -
documents of the Companies which he allegedly retained and did not return

‘to the Companies. Thus, the Committee ob_served that these two Charges
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were interrelated. Consequently, the Committee has addressed and

analyzed these two charges collectively. | |

8.3  The Committee examined the copy of ‘Contract of Services’ pertaining to
both Companies and Financial Year 2009-10 which had been <sigﬁed by the
Respondent. On examining the same, the Committee observe,d that these
‘Contract of Services' inciuded cerain services-in relation to the mamtenance
of books of accounts of the Companies viz., voucher entry, reconc&hatnon of
bank statements, preparation of stock & debtors statements on monthly
basis etc. The said ‘Contract of Services’ pertalnmg to M/s Mega Self Lube

Bearings Private Limited for Financial Year 2009-10" are‘reproduced as
under:

“1. REGISTRAR OF COMPANIES (ROC)
1) Filling of Annual Return-23AC, 23ACA, 2bB, §6
2) Certification of Annual Forms
3) Consultancy of ROC

2. INCOME TAX.
1) e Filling of Income Tax Return
2} e Eilling-of-FBT-Return
3) e Filling of TDS Return Quarterly
4) Compellation of Data-for-FBT-Quarterly
5) Compellation of Data for TDS (Monthly)
6). Compellation of Data for TDS Refurn (Quartehy) |
7) Certification for Import payments. |
8) Tax planning for returns
9) Filling of Personal Income Tax Retum
1) Mrs. Poonam Sahay
7 - 2) Mr. Anil Kumar Sahay
- 10) -é%onthancy of Income Tax:Ma‘fter;s -
3 BOOKS OF ACCOUNTS (HO & B. 0)
' 1) Voucher Entry (H.0 & B.O. )
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‘been signed by the Respondent in respect: of- other Company, M siMarut
Techno Tools Private Limited for the satd penod Furthermore S|mllar:"7 ‘
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2) Reconciliation of bank statement
3) Preparing of Stock & Debtors Statement on Monthly basis
4) Reconciliation of Debtors (H.O. & B.O.)

5) Finalization of books of accounts (H.0.& B.O.).
6) Statutory Audit and Tax Audif’

- The Committee also observed that a-similar ‘Contract of Serwcesr : \

‘Contract of Services’ / ‘terms of engagement’ signed by the Respondent for
the period from April 2011 to March 2013 were also examined 3by: the
Committee which was prepared on similar lines and contained details-of
similar services. .

The Committee also examined the details of professional fee charged by the
Respondent in case of M/s Mega Self Lube Bearings Private Limited for
Financial Years 2013-14 and 2014-15. On examination, the Committee
observed that monthly bills had been raised by the Respondent on the
Company against which monthly payments had been made to him.

On combined perusal of contract of services and the details of profeeeionel |
fee charged by the Respondent, the Committee observed tnet ‘the .
Respondent was: involved in providing bookkeeping‘jservices' to the.;'s:ubj_’ect'
Companies as he was also raising monthly bills on the Companiee.' This
observation of the Committee also got strengthened when the Cornmitt'ee
found that the annual professional fee for the services as contained in the
contract of services for the period of April 2011 to March 2013 was Rs. 4
lakhs. Further, as per details of professional fee, the monthly bills for the total
amount of Rs. 4 lakhs had been raised by the Respondent against the total

professional services provided by him. The Committee observed that the Lot
~amount paid to the Respondent for his services provided for FY 2013-14 and

2014-15 was in concurrence with the contracted annual amount as contalned
in the contract of services for the period of April 2011°to March 2013. This -
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|
shows that the said contract of services was subsisting for Financial Year

2014-15 also.

The Committee also examined various correspondences that teok place
between the Complainant and the Respondent regarding the alleged
retention of documents and passwords of the subject |Con‘ipalnie|s by the
‘Respondent. The Committee observed that the Compiainent vide email
dated 19" May 2015 requested the Respondent to return certain documents
of both Companies which were in his custody. The content of the said email
is as under: ' : | '

“Dear Mr. Monish Uppal,

|

Thank you for association with us from 1999 to tilf date. |
Please refer to the meeting at your office on 5th May 2015 and
further our conversation over phone, where we communicated that
we wilf not be able to use your professional services for fmanc:?l
year 201 5-201 6. | . .
As [ came to know that, TDS return for the"Q4 has not been ;ﬁled for
both the companies and nor it has informed to us by your office,
request you to urgently provide the details of ackno!wledgement
number and other details for TDS for previous quarters m|eludmlg
TRACES password. We need to file the same urgently. |

Also, request you to provide the resignation as auditor for Marut
Techno Tools Pvt. Ltd. And Mega Self Lube Bearings Pvi. Ltd. fo'r
financial year 2014-2015 and provide NOC for the same to do its
subsequent filing with ROC. |
You are requested fo return copies of all the original documents
related to VAT/Service Tak/lncome tax/ROC including user 1D's and
passwords in"your possession for Mega Oiles Co Mega SelfLube'a
Bearings Pvt Ltd Marut Techno Tools Pvt. Ltd. and Marut Techno

We again thank you for your services over the past period and wish

G ‘good fuck to youfor.your future endeavors. .

'\ 1 '

i Regards
Anil Kumar Saha Y’

o
s, A
ey 5

: |
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The Committee observed that the above email dated 19" May 2015 was
followed by three further emails dated 215 May 2015, 26" May 2015, and
271 May 2015 wherein the Complaihant has repeatedly requested the
Respondent to handover all documents and passwords of the subject
Companies. However, in response to the above emails, the Respondent vide

emails dated 20t May 2015 and 27t May 2015, had only asked for his By |
. professional fees:but had nowhere denied the retentlon of the documentsf,er:g - 5
passwords of the Companies with him. The Comm|ttee further observed hat W
the ‘Contract of Seivices’ entered into between the’ Companies andthe = =
Respondent for providing various services by the Respondent ‘clearly =

depicted that such services among others included conduct of both the |
Statutory Audit as well as Bookkeeping services concurrently by the
Respondent. Such ‘Contract of Services’ had been entered into between the
Companies and the Respondent for these services for Financial Year 2009-
10 and for the period from April 2011 to March 2013. The Committee was- of
the view that the members are not permitted to write the books of accounts
of their auditee clients.

From the above observations, the Committee was of the view that the
Respondent has provided bookkeeping services to the subject Companies

during the period when he was also acting as the Statutory Auditor of these -
Companies. In this context, the Committee observed that accordlng to the ais

'Guidance Note on Independence of Auditors,’ auditors are prohlbzted from
undertaking the bookkeeping tasks of their clients. ‘Moreover, in the absence
of any responsive email from the Respondent expltc&tly denying possession
of the Companies' documents and passwords, the Committee is inclined to
believe that that the Respondent was retaining said documents and
passwords causing unwarranted inconvenience to beth the Complainaht and
the Companies. Accordingly, the Committee held the Respondent Guilty. of
Professional and Other Misconduct falling within the meaning Clause (1) of
Part |l of Second Schedule and Clause (2) of Part IV of the First Schedule to
the Chartered Accountants Act, 1949.
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As regards the second charge as outlined in Para 22 above, the
Respondent had allegedly raised the professional bill' for Rs. 2 lakhs, in
respect of services which were already a part of the contract made with him.
At the outset, the Committee observed that initially, tl';e Complainant had
stated that the Respondent was demanding Rs. 2 lakhs for his services,
which was over and above the contracted amount.: However, on
consideration of various submissions and materiail on record, the Committee
observed that the actual demand made by the Respondent in respect of the
alleged additional services was Rs. 2,12,500/- and the dispute was regarding
this amount only. This observation of the Committee got further strengthened
by the copy of reply to three show cause notices dated 12™" Septernber 2018
given by the Complainant to the Respondent. The Committee also observed

- that these replies referred to the show cause notices dated 07" August 2018

sent by the Respondent to the Companiés for the recovery of total amount of

- Rs. 2,12,500/-.

In this context, the Committee examined the email dated 20t May 2015 sent
by the Respondent to the Complainant. The Committee noted' that the
Respondent has sent a list of additional work and the brofessiohal fee for
such additional work and requested the Complainant to make the total
payment of Rs. 2,12,500/- to him in respect of these iservices. The
Committee thoroughly examined the said list of additional ser\tricesI provided
by the Respondent and observed that many services, as detdiled inI the said
list of services, relate to certification, filing of return, ROC filing etc. On
comparison of the said list of services with the contract of ser\}ices signed by
the Respondent, the Committee observed that most of the seirvices‘ listed as
a part of additional services were already covered in the contract of services.

' The Committee also observed that the professional fee for the annual
“contract amount agreed upon by both parties was Rs. 4,00,000/~ for the

period from Aprll 2011 to March 2013 and WhICh was subs|stmg in

A

=='-;’ih Iightl'of the"za'b‘ove observations, the Comrhittee opined that the said -
jp.dem'and-of Rs. 212,500/~ was over and above the contract of services
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entered into by the Respondent with the subject Companies. The Committee
was of the view that such an act of the Respondent demanding an additional
amount was not justified causing undue hardships to the Companies.
Accordingly, the Committee held the Respondent Guilty of Other Misconduct

falling within the. meanmg Clause (2) of Part 1V of the First- Schedule to the .

Chartered Accountants Act, 1949.

'The Commlttee dellberated on the fourth charge as outhned in Para 24,

above, -that the Respondent not performing the! professwnal serwces;and Ty
audit work without any information and also not | resigning from the post .of'the @5

Statutory Auditor of the Companies. The Committee examined the monthly
details. of the bills raised by the Respondent vis-a-vis payments made by Mls
Méga Seif Lube Bearings Private Limited against those bills for frnanmal year
2014-15. The Committee observed from the invoices ratsed by the
Respondent on M/s Marut Techno Tools Private Limited vis-a-vis
submissions available in this regard that the Respondent had received the
payments for his professional services including audit services for the
Financial Year 2014-15. The Committee observed that even though the: audlt
fee for the Financial Year 2014-15 in respect of the subject Companies was

- paid to the Respondent yet audit was not done by him. The Committee was -
of the view that this situation created disputes between the. Companles and .
the Respondent, and the Companies then filed an appllcatlon to the Reglonal |

Director, Northern Region, Ministry of Corporate Affairs for removal ‘of the
Respondent as the Statutory Auditor of the Compames The Commlttee
observed that the Regional Director, Northern Region, Ministry of Corporate
Affalrs in his order dated 20" June 2018 stated as under

“Considering the application .of the Applicant, reply filed by
Respondent, arguments and counter arguments made by the A/R
for the Applicant as well as Respondent, | am also of the view that
there is a total deadlock between the Applicant Company and the
Respondent, Statutory Auditor. The matter is pending before .
various Forums since 2015 but no amicable settlement arrive‘d.ﬂ"or_--' .
proposed or seemslikely to be settled. In this scenario, th‘e:l‘
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sufferers are the Company and its shareholders. Both the
Applicant and Respondent are making allegations and counter
allegations against each other, and the Audit of the Company is
pending for the last three consecutive financial years résultiqg in
violation of Section 164(2) riw 167(1) of the Act. Moreover, due to
pending dispute, Applicant is not able to file any audited Annual
Accounts on the MCA portal or any other authorities, resulting in
no stakeholder being able to assess the financial positior: of the
Applicant. The Applicant has also contended aboult !os;.s, of
confidence on the Auditor reasons for which are substantiated.
Hence, to end the dead lock between Applicant and Respondent, |
hefeby allow the application of the Applicant. Now, therefore, in
exercise of powers conferred on me under sub-section (V) of
section 140 of the Companies Act, 2013 read with Govemment of
India, Ministry of Corporate Affairs Notification No. S.0. 4090 (E)
dated 19.12.2016, | hereby accord my approval under Section
140(1) of the Companies Act, 2013 for removal of M/s Monish
Uppal & Associates, Chartered Accountants, Delhi as Auditors of
the Applicant Company appointed at the Annual General Meeting
of the Company held on 30.09.2014.”

In this context, the Committee took note of the Respondent’s arguments that
during the course of preliminary examination of the books of accounts and

~ records for the Financial Year 2014-15 of the subject Companies, he noticed

several irregularities and informed those irregularities to the Complainant.
But as per the Respondent, the Complainant asked him to cover up those
irregularities in the financial statements of the Companies and once the
Respondent refused to accommodate such illegal demands, the Complainant
devised the entire mechanism to remove him as the Statutory Auditor of the

. .Companies.

- found certain irregularities, he was duty bound to complete the audit and

1, Mr. Anil Kumar Sahay -vst CA. Monish Uppal (M. No. 090113

. .feport those- irregul_arities in his audit report by adequate qualifications as per
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the provisions of relevant Standards on Auditing. The Committee also
observed that in case, the qualification of the opinion was inadequate to
communicate the gravity of the situation, the Respondent had the option to
either resign or to disclaim his audit opinion. In this context, the Committee

referred to and put reliance on Para 13 of Standard on Auditing, (SA),705~
‘Modifications to the Opinion in the Independent Auditors Report whlch iy

prescribes as under e e

“13. If the aud:tor is unable to obtain suﬂ"c:ent appmpnate aud;

evidence, the auditor shall determme the implications as follows:

(a) If the auditor concludes that the possible effects on the financial
statements of undetected misstatements, if any, could be materal .
but not pervasive, the auditor shall qualify the opinion; or '
(b) If the auditor concludes that the possible effects on the financial
statements of undetected rnisstatements, if any, could be b_oth
material and pervasive so that a qualification of the opinion would
be inadequate fo communicate the gravity of the sifuation, the
auditor shall: (Ref: Para A13-A14)

(i) Resign from the audif, where practicable and not proh:b:ted by :
law or regulation; or ' ¢
(H) If resignation from the audit before issuing the audrtor’s report is
not practicable or possible, disclaim an op.'mon on the fmanc:al
statements.” |

The Committee further observed that as per contract of services signed by
the Respondent, it was the Respondent only who was responsible for
finalization of books of accounts of the subject Companies. Therefore, the
Committee was inclined to believe that there was no merit in the above
submissions of the Respondent. The Committee in this context, also
observed the guidelines delineated in the Code of Ethics 2009 which states

as under:

“It is important to remember that every client has an inherent right to
choose his accountant; also that he may, subject to compliance n_/ith -
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the statutory requirements in the case of limited Combanies, make
a'change whenever he chooses, whether or not tlhe reasons which
had impelled him to do so are good and valid. The chalhge nlormaﬂy
occurs where there has been a change of venue of business and a
local accountant is preferred or where the partntlar who has been
dealing with the clients affairs retires or 'dies; or where
temperaments clash or the client has some good reasons to feel

dissatisfied. In such cases, the retiring auditor should always accept
the situation with good grace.” |

On an overall consideration of various submissions and malterial 'on record,
the Committee was of the view that the said conduct which caused undue
hardships to the subject Companies, was not expected from the Respondent
being the professional Chartered Accountant. Accordingly, the Committee
held the Respondent Guilty of Other Misconduct falling within the meaning

Clause (2) of Part IV of the First Schedule to the Chartered Accouqtants Act,
1949.

Conclusion: '

In view of the findings stated in above paras, vis-a-vis méterial on record, the
Committee gives its charge wise findings as under:

Charges
Findings !
(as per Decision of the Committee
PFO) ; , |
I i Guilty — Clause (1 t 1l of
Para214 | Para 82 to ty ause (1) of I|3a Il ofi Second
3% 4. Schedule and Clause (2) of Part IV of the First
‘ ' Schedule. o
Para 8.10 to | Guilty — Clause (2) of Part IV of the First
- Para22 | | : I
R 8@.{12;'E Schedule. o _ gt
[ |Para .13 to| Guilty — Clause ( Fir
T Para®4 _ o | Guilty — Clause (2) :of Palrt {V of the First
g :8..|17"i Schedule. '

o :‘Mr‘.'Aqil‘Kumar Sahay-véf;CA. Monish Uppal (M. No. 090113}
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10. In“view of the above observations, considering the oral and written
submissions of the parties and material on record, the Committee held the
Respondent GUILTY of Professional and Other Misconduct falling within the
meaning of Clause (1) of Part |l of Second Schedule and Clause (2) of Part
IV of the First Schedule to the Chartered Accountants Act, 1949.
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