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THE lNSTITUTE OF CHARTERED .ACCOUNTANTS OF INDIA
(Set up by an Act of Parliament)

[DISCIPLINARY COMMITTEE [BENCH-IV {2024-2025}]
[Constituted under Section 21B of the Chartered Accountants Act, 1949}

ORDER UNDER SECTION 218(3) OF THE CHARTERED ACCOUNTANTS ACT, 1949 READ WITH
RULE 19{1} OF THE CHARTERED ACCOUNTANTS (PROCEDURE OF INVESTIGATIONS OF
PROFESSIONAL AND OTHER MISCONDUCT AND CONDUCT OF CASES) RULES, 2007,

[PPR/P/399/2017/DD/04/INF/2018/DC/1550/2022]
In the matter of:
CA. Vineet Gupta {M. No. 089823)

H-1555, Basement,
Chittaranjan Park, New Delhi-110019 . Respondent

MEMBERS PRESENT:

CA. Ranjeet Kumar Agarwal, Presiding Officer {In person)

Shri Jiwesh Nandan, 1.A.S (Retd.), Government Nominee (In person)
Ms. Dakshita Das, I.R.A.S. {Retd.}, Government Nominee (Through VC}
CA. Mangesh P Kinare, Member (Through VC)

CA. Abhay Chhajed, Member (In person)

newMeE

DATE OF HEARING : 19" MARCH, 2024
DATE OF ORDER : 16" May, 2024

1. That vide Findings dated 16.01.2024 under Rule 18(17) of the Chartered Accountants
(Procedure of Investigations of Professional and Other Misconduct and Conduct of Cases) Rules,
2007, the Disciplinary Committee was inter-alia of the opinion that CA. Vineet Gupta {M. No.
089823) (hereinafter referred to as the Respondent”) is GUILTY of Professional Misconduct
falling within the meaning of item (7) of Part ! of Second Schedule to the Chartered Accountants
Act, 1949.

2. That pursuant to the said Findings, an action under Section 21B{3) of the Chartered
Accountants (Amendment) Act, 2006 was contemplated against the Respondent and a
communication was addressed to him thereby granting an opportunity of being heard in person/
through video conferencing and to make representation before the Committee on 19*h March
2024,

3. The Committee noted that on the date of hearing on 19" March 2024, the Respondent
was physically present at ICAI Bhawan, New Delhi and he verbally reiterated his written @/
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representation dated 26 February 2024 on the Findings of the Disciplinary Committee, which,
inter-alia, are given as under:-

{a) it was contention of the Management that the land was acquired for a solar powef plant
installation and then leasing it out aleng with the project would earn rental income based on
which the Respondent concluded the same as a financial asset. The RBI Act does not define
"Financial Assets,” but any assets acquired by a business entity (NBFC) for business purposes
should be included in financial assets.

(b)  The professional judgment of the Respondent (to treat the Land as a ‘Financial Asset’) is
further strengthened by a fact that ‘the land’ was never put thereafter to any alternate use and
was left unused which make the intent categorical that it was bought for the sole purpose of
installing solar power project for which land is a pre-requisite.

{c) Based on audit evidence and professional judgement, he concluded that the land
acquired by the Company for the Solar Power project, earmarked for leasing, qualifies as a
financial asset and its nature remains unchanged over time, depending on usage.

{d)  The representative of the Company in a meeting held with the Respondent, categorically
stated in respect of ‘Purchase of land’ that it is to be considered a financial asset on grounds that
the Company has bought land for purposes like installation of solar power project, or any other
purpose as defined in Memorandum of Articles or leasing etc. The Respondent, being an auditor,
had performed sufficient procedures to rightly conclude that the asset used/ intended to be
used for leasing purpose is a financial asset.

(e}  The purpose of identifying financial assets and gross income as per the notification of RBI
is to determine whether the concerned business entity continues to remain a NBFC and whether
NBFC is in a position to continue or not as per the Principal Business Criteria and the ‘market
value of the investment’ gives the exact position of the same.

{f) Considering the principle of substance over form, the market valuation of the
investments which also forms part of the audited balance sheet genuinely reflected the actual
asset pattern of the Company and thus.is a correct parameter to determing whether the
concerned business entity continues to remain an NBFC or not. The Respondent considered it
appropriate and suitable to consider the market valuation of Investments to truly determine
whether the Company met the principal business criteria or not as the historical cost of shares
was not the correct or accurate reflection of its valuation/ market worth. @/
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(g) That the net realizable value or market value is a correct indicator to determine the true
value of any asset. Accordingly, on the same analogy, the Respondent adopted the market
valuation of the investments in place of the book value of shares to truly reflect the
actual/genuine asset pattern of the Company. Therefore, he should not be held guilty of any
professional misconduct.

4. The Committee considered the reasoning as contained in Findings holding the
Respondent ‘Guilty’ of Professional Misconduct vis-a-vis written and verbal representation of the
Respondent. The Committee noted that the issues/ submissions made by the Respondent as
aforestated have been dealt with by it at the time of hearing under Rule 18.

5. Thus, keeping in view the facts and circumstances of the case as aforesaid, material on
record including verbal and written representation of the Respondent on the Findings, the
Committee noted that the intended plans of the management to give the land in question on
lease should be treated as a financial asset, was not appropriate. The Committee was also of the
view that in order to identify a particular Company as a non-banking financial Company (NBFC),
both the assets and the income pattern will be considered as evidenced from the book values
appearing in last audited balance sheet of the Company to decide its principal business, whereas
the Respondent had relied upon the market value of the investment which was not correct, The
Committee noted that the Respondent had considered market value of assets, instead of book
value as shown in last audited balance sheet of the Company to decide its principal business
asset/ income criteria, which was in violation of press release bearing No. 1269 dated 08th April
1999 issued by the Reserve Bank of India.
18D oenT Ltiwed ' A% o et

6. The Committee further noted that in ciémmg ,}ggm(:ompany was not meeting the
Principal Business Criteria in termmmm@, the auditor of that Company
was required to mention the sama“m,ahi&mtmmmas also required to submit an
exception report to concerned Regiona’lﬁOfF‘r::E of tmﬂngartment of Non-Banking Supervision of
the Bank. Hence, the Committee hefd that the Respondent in the present case was required to
rely upon the figures of the fast audited Balance Sheet rather than market value of the
investment. Since the Company was not fulfllling the principal business criteria, the Respondent
was reguired to submit exception report In this regard, but he falled to do so. Hence, the
Professional Misconduct on the part of the Respondent is clearly established as spelt out in the
Committee’s Findings dated 16% January 2024, which is to be read in consonance with the
instant Order being passed in the case.

7. Accordingly, the Committee was of the view that the ends of justice would be met if
punishment is given to him in commensurate with his Professional Misconduct. &
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8 Thus, the Committee ordered that the Respondent i.e, CA. Vineet Gupta (M. No.
089823), be REPRIMANDED and also imposed a fine of Rs. 25,000/-(Rupees Twenty five
thousand) upon him, which shall be paid within a period of 60 (sixty) days from the date of
receipt of the Order. |

sd/-
{CA. RANJEET KUMAR AGARWAL)
PRESIDING OFFICER
Sd/- sd/-
{SHRi JIWESH NANDAN, LA.S. {RETD.}} (MS. DAKSHITA DAS, I.R.A.S.{RETD.})
GOVERNMENT NOMINEE GOVERNMENT NOMINEE
sd/- $d/-
(CA. MANGESH P KINARE] (CA. ABHAY CHHAJED)
MEMBER MEMBER
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CONFIDENTIAL

DISCIPLINARY COMMITTEE [BENCH — IV {2023-2024)]

[Constituted under Section 21B of the Chartered Accountants Act, 1949]

Findings under Rule 18(17) of the Chartered Accountants (Procedure of

Investigations of Professional and Qther Misconduct and Conduct.of Cases)

Rules, 2007.

File No.: [PPR/P/399/2017/DD/04/INF/2018/DC/1550/2022]

In the matter of:

CA. Vineet Gupta (M. No. 089823), New Detlhi in Re:
H-1555, Basement,
Chittaranjan Park, New Delhi-110019

MEMBERS PRESENT:

CA. Ranjeet Kumar Agarwal, Presiding Officer {in person)

Shri Jiwesh Nandan, L.A.S. (Retd.), Government Nominee (in person)
Ms. Dakshita Das, [.R.A.S. {(Retd.), Government Nominee (in person)
CA. Mangesh P Kinare, Member (Through VC mode)

CA. Cotha S Srinivas, Member (in person)

DATE OF FINAL HEARING : 18" August 2023
PARTIES PRESENT
Respondent : CA. Vineet Gupta (Through VC})

Counsel for the Respondent : CA. Utsav Hirani {Through VC)

1. Background of the Case:

The Respondent was the Statutory Auditor of M/s. Allegeny Finlease Pvt. Ltd,
New Delhi based NBFC registered with the Informant/RBl who violated the
guidelines of the RBI issued vide notification No. DNBS.201/DG(VL)-2008 dated

18.09.2008 requiring the statutory auditors to submit an exception report informing

4

CA. Vineet Gupta (M.No. 089823), New Delhi in Re:

non-compliance by the Company. As per press release dated 08™ April 1999 issued
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by RBI to consider gross assets and gross income for identification of principal
bpsiness of an NBFC, to identify a particular Company as a non-banking financial
Company, both the assets and the income pattern will be considered as evidenced

from the last audited balance sheet of the Company to decide its principal business.

2. Charges in brief: -

it was alleged that the Respondent as auditor of the Company failed to identify
shortcomings and failed to submit exception report in respect of the following non-

cpmpliance by the Company:-

2.1 The Company was not meeting PBC i.e., principal business criteria :(since the
date of purchase of fand) as on March 31, 2012 as prescribed for NBFCs in terms of
the press release No. 1269 dated 8™ April 1999 issued by RBI.

3. The relevant issues discussed in the Prima facie opinion dated 08" April 2021

f(#rmulated by Director (Discipline) in the matter in brief is given below:-

3.1 It is noted that as per calculation submitted by the Respondent himself in his
written statement dated 14 May, 2018, financial assets of the Company was less
than 50% of the total assets of the Company. Respondent stated that the assets as
disclosed in the Balance Sheet of the Company as at 315t March, 2012 includes
inivestments in shares whose market valuation as at 315t March, 2012 was Rs.39.89
crores. However, as per press release dated 8th April 1999 issued by RBI to
consider gross assets and gross income for identification of principal business of an
NBFC, in order to identify a particular company as a non-banking financial company
(NBFC), both the assets and the income pattern will be considered as evidenced
from the last audited balance sheet of the Company to decide its principal business.
Respondent was required to rely upon the figures on the Balance Sheet rather than
the market value of the investment. Moreover, Respondents contention that land

_Cfaﬁ 0.be- part of fmanolal assets (as the same was to be given on lease in near

‘future

)

Smce the Company was not fu!flillng the prmmpal busmess criteria and the

is not tenable as the sa|d submission was not supported by any evidence.

SR
g
:
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Respondent was required to report the same in his audit report and he was also

required to submit an exception report in this regard, but he failed to do so.

3.2 The Director (Discipline) in his Prima Facie Opinion dated 08" April 2021 has
held that the Respondent is prima facie GUILTY of professional misconduct falling
within the meaning of ltem (7) of Part | of the Second Schedule to the Ch:arter_e,d
Accountants Act, 1949. The said Item to the Schedule to the Act, states as under:
ltem (7) of Part | of Second Schedule: o '

“A chartered accountant in practice shall be deemed to be guilty of ﬁrofé‘ésioh‘al' RERE

misconduct if he—
(7} does not exercise due diligence or is grossly negligent in the conduct of his

professional duties.”

3.3  The Prima Facie Opinion formed by Director (Discipline) was considered by
the Disciplinary Committee at its meeting held on 8" April 2022, New Delhi. The
Committee on consideration of the same, concurred with the reasons given against
the charges and thus, agreed with the prima facie opinion of the Director (Discipline)
that the Respondent is prima facie GUILTY of Professional Misconduct falling within
the meaning of Item (7} of Part — | of the Second Schedule to the Chartered
Accountants Act, 1949 and accordingly, decided to proceed further under Chapter V
of the Chartered Accountants (Procedure of investigations of Professional and Other
Misconduct and Conduct of Cases) Rules, 2007. The Committee also directed the
Directorate that in terms of the provisions of sub-rule (2) of Rule 18, the prima facie
opinion formed by the Director (Discipline) be sent to the Complainant and the
Respondent including particulars or documents relied upon by the Director
(Discipline), if any, during the course of formation of prima facie opinion and the
Respondent be asked to submit his Written Statement in terms of the provisions of

the aforesaid Rules, 2007.
&
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4. Date(s) of written submissions/pleadings by parties:

The relevant details of filing of documents in the instant case by the parties are
given bélow:

S.No. | Particulars Dated

1. |Complaint in Form T filed by the | 26™ September 2017
Complainant

2. Written Statement filed by the Respondent | 14% May 2018

3. Prima facie Opinion by Director (Discipling) | 08! April 2021

4. Further Written Statement by the|26™ July 2022 and O7"
Respondent July 2023

5. Brief facts of the Proceedings:

5.1 The details of the hearing(s) fixed and held/adjourned in said matter is given as

under:
Particulars | Date of Meeting(s) | Status
1t time 22" May, 2023 Part heard and adjourned
2" time 201 June, 2023 Part heard and adjourned
3 time 11t July, 2023 Adjourned at the request of the Respondent
4t time 18t August, 2023 | Hearing concluded & decision taken

5.2 On the day of first hearing of the case on 22" May 2023, the Committee noted
that the Respondent along with his counsel(s) were present through Video
Conferencing mode. The Respondent was put on oath. The Committee enquired
from the Respondent as to whether he was aware of the charges and the same were
read out to him as contained in the para 1 above and on the same the Respondent
reéplied in affirmative and pleaded Not Guilty to the charges levelled against him,
Tihereafter, as per Rule 18 (9) of the Chartered Accountants (Procedure of
Investigation of Professional and Other Misconduct and Conduct of Cases) Rules,

2007, the Committee adjourned the case to later date and accordingly, the matter

Lo was paft heard and adjourned

- 53 On the day of second hearing on 20" June 2023 the Committee noted that

the{;:’R 'spondent atong wnth the Counsel were present thrOugh Video Conferencing

W Modé for-the hearmg The Committee asked the Counse! to make his submissions in

‘ the rnatter. The Coung,ei for the Respondent stated that written submissions dated

e

Vihget Gupta (V:No. 089823); New Delhi in Re:
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26™ July 2022 has been submitted on the charges alleged against him. Referring to
those submissions as contained in the said written submissions, he reiterated that as
per various judgement(s) of Courts; misconduct arises from ill motive and mere acts
of negligence, innocent mistake or errors of judgement, do not constitute

misconduct.

54  The Counsel for the Respondent submitted that the Respondent has minutes
and confirmation from Management of the Company; whereln land was mtended to
be used for leasing/business purposes and therefore same was treated as fmancual ;
assets. The Counsel for the Respondent further submitted that land will qualify as
financial asset as the management had certified that land has been taken for the
purpose of leasing. The Respondent has exercised his professional judgement, and
there was no material misrepresentation or concealment of facts, and there is no
effect on user also. The Counsel for the Respondent further submitted that the
auditor, in this type of case, would naturally follow the management's submission.
Based on the documents and information available on record and after considering
the oral and written submissions made by the Counsel for the Respondent, the
Committee directed that following documents/information be submitted by
Respondent; viz:-

(@) Memorandum of Association (MOA) for leasing business/ffinancial assets in

case of land and,

(b) His submissions in context of AS- 26 on subject issue.

As per difections of the Committee, the Respondent vide letter dated 07" July 2023
submitted the above documents/Information as sought for. The Memorandum of
Association of the Company defines the object of the Company for which it was

established. Some of the clauses of Memorandum of Association are as follows:

“(4) to carry on the business of leasing and as such lo give on lease all kinds of
equipment, plant and machinery, household articles, land, building, agricultural
land, plantations, agricultural produce, aircrafts, ships, vehicles, electrical and
electronic equipment, goods, articles and commodities of all kinds and other

moveable and immovable properties, rights, claims and other interest therein.
/2

B
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(5) to carry on and undertake the business of leasing, hire, purchase and to
finance lease operations of all kinds and purchasing, selling, hiring, or fetting on
hire all kinds of plant, machinery, diesel generator sets, data processing

equipment and computers, motor cars and other vehicles.”

He further stated that in case the land given for leasing purposes, NBFC has a
corlwtractual right to receive rent from the lessee. This rent was a contractual right to
receive cash, which meets the definition of a financial asset under both Ind AS 109
and Ind AS 32. The conclusion of the management that the land given for leasing
purposes is a financial asset is supported by the definitions of financial asset in Ind
AS 109 and Ind AS 32, as well as by the fact that the land is not used in the NBFC's
principal business activities. This classiﬁcafion has several implications for the
NBFC's financial statements, which are consistent with the requirements of these

two accounting standards.

5.5  Subsequently, this case was fixed for hearing on 11" July 2023 and was

adjourned at the request of the Respondent.

5.6  On the day of final heariné of the matter on 18" August 2023 the Committee

noted -that the Respondent along with his Counsel were present through Video
conferencing mode. The Committee directed the Counsel for the Respondent to

make submissions in the matter. The Counsel for Respondent raised preliminary
objection stating that Deputy General Manager, Reserve Bank of India had filed
information case in Form ‘I', which was not as per applicable Rules. The Committee
directed the Counsel for the Respondent fo make final submissions on merits of the

case. The Counsel submitted that as per directions of the Committee at its meeting

held on 20% June 2023, he had filed Memorandum of Association of the Company

and submissions on Accounting Standard 26. He submitted that during tenure of the
Respondent as auditor, land was not leased out, but management had actively

. consudered utlhzmg it for establishment of solar plant as an alternative. The Counsel
- : ‘subm;tted that the responsubihty of a Chartered Accountant is to audit the financial
o statements based upon Standards on Accounting and while auditing the financial
R statement he.relied upon the management representations and explanations given

' llz;s/( the management The Counsei submitted that there was no error regclrdmg the
J . 4 ;
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preparation of any financial statements. The Respondent relied on the

representations which were given by the management.

57 After detailed deliberations, and on consideration of the facts of the case,
various documents on record as well as oral and written submissions made by the
Counsel for the Respondent before it, the Committee coricluded hearing in the

instant matter.

6. Findings of the Committee:

The Committee noted the background of the case as well as oral and written
submissions made by the Respondent, documents/material on record and gives its

findings as under:

6.1 The Committee noted that the Counsel for the Respondent raised preliminary
objection to this case and stated that Deputy General Manager, Reserve Bank of
india had filed information case in Form ‘I, which was not having proper
authorization as per applicable Rules. The Committee observed that said objection
had already been dealt with by the Director (Discipline) in prima facie opinion. 'The
Director (Discipline) mentioned that Rule 3 of Rules, 2007 deals with procedures for
filing a formal cc;mplaint whereas the instant matter is an Information case which has
been treated as “information” in accordance with the provisions of Rule 7 of Rules,
2007. Further, as per Rule 11 of Rules, 2007, procedures laid down for dealing with
complaint in sub-rule {6) of Rule 3, sub-rules (1), (2), (3) and (4) of rule 5, sub-rules
(1), (2), (3) and (5) of rule 8, rule 9 and rule 10 shall also apply to 'I,hfof_rr;ation' :
received by Director relating to miscondict of members. It is relevant to mention
here that.neither Rule 7 nor sub-rule (6) of Rule 3 says that sender of ‘Information’
should have been authorizedsbyma person=holdihg a post equivalent to Joint

Secretary. Hence, objection raised by the Respondent with regard to authorization is
not tenable. |

6.2 In respect of the allegation relating to principal business criteria not met by the
Company as on 318t March 2012, the Committee refers to press release bearing No.

1269 dated 08" April 1999, which states as under:
ﬁ/ e e S e le
%/
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“The Reserve Bank of India today announced that in order to identify a
particular company as a non- banking financial company (NBFC), it will
consider both, the assets and the income pattern as evidenced from the
last audited balance sheet of the company to decide its principal
business. The company will be treated as an NBFC if its financial assets
are more than 50 percent of its total assets (netted off by intangible
assefls) and income from financial assets should be more than 50 percent
of the gross income. Both these tests are required fo be satisfied as the

determinant factor for principal business of a company.”

6.3 Further, the Committee noted the provision of Section 45-1A of the Reserve

Bank of India Act, 1934, relevant paragraph of which states as under: -

(1) Notwithstanding anything contained in this Chapter or in any other faw for
the time being in force, no non-banking financial company shall commence or

carry on the business of a non-banking financial institution without—
(a) obtaining a certificate of registration issued under this Chapter; and

(b) having the net owned fund of twenty-five lakh rupees or such other
amount, not exceeding two hundred lakh rupees, as the Bank may, by

nofification in the Official Gazette, specify.”

6.4 Further, as per para 15 of Non-Banking Financial (Non-deposit Accepting or
Holding) Companies Prudential Norms (Reserve Bank) Directions, 2007, the
Statutory auditor has to submit a certificate to RB!, relevant paragraph of which

states as under: -

“Every non-banking financial company shall submit a Certificate from
its Statutory Auditor that it is engaged in the business of non-banking
ﬁnancia! instituﬁon _requiring it to hold a Cerﬁﬁcate of Regfstration
{1, under Siction 45+1A of the RBI Act. A certficate from the Statutory

Aua!tor in th:s regard with reference fo the pos:t:on of the company as

&t end of the financial year énded March 31 may be submitted to the
- Regional Ofﬁce.of the Department of Non-Banking Supervision under
. _%;.'.i?;l.f)V'/hOSe jg)risdictfbn'the non-banking financial company is registered,

C b GAsVineet Gupta (M:No: 089823),New Delhi in Re: o . Page 8 of 15
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[within one month from the date of finalization of the bafance sheet
and in any case not later than December 30th of that year. Such
certificate shall also indicate the asset / income pattern of the non-
banking financial company for making it eligible for classification as

Asset Finance Company, Investment Company, or Loan Company"”.

6.5 Moreover, in terms of NBFC Regulations - certificféte: of Reg';istfétion
(COR) issued under Section 45-1A of the RBI Act, 1934 - continuation of |
‘business of NBFC - subrhiséion of Statutory Auditorg)’l Certificate, __“The‘_-‘ :
company will be treated as a non-banking financial company (NBFC) if its
financial assets are more than 50 per cent of its fotal assets (netted off by
intangible .assets) and income from financial assets is more than 50 per cenf
of the gross income. Both these tests are required to be .satfsfied as the'

determinant factor for principal business of a company”. (Emphasis— Provided) -

Non-Banking Financial Companies Auditor's Report (Reserve Bank)
Directions, 2008” cast duty on the Auditor of an NBFC to report the following

in his audit report; -
“3. Matters to be included in the auditor’s report

The auditor's report on the accounts of a non-banking financial

company shall include a statement on the following matters, namely:
(A) in the case of all non-banking financial companies

“I. Whether the company is engaged in the business of non-banking
financial institution and whether it has obtained a Certificate of
Registration (CoR) from the Bank

. In the case of a company holding CoR issued by the Bank,
whether that company is entitled to continue to hold such CoR in terms

of its asset/income pattern as on March 31 of the applicable year.

EH

It further states as under: -

3
N
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“5. Obligation of auditor to submit an exception report to the
Bank

(l) Where, in the case of a non-banking financial company, the .
statement regarding any of the items referred to in paragraph 3 above, .
is unfavorable or qualified, or in the opinion of the auditor the company
has not complied with:

(a) the provisions of Chapter lif B of Reserve Bank of India Act, 1934
(Act 2 of 1934); or

(b) the Non-Banking Financial Companies Acceptance of Public ‘
Deposits (Reserve Bank} Directions, 1998; or

(c) Non-Banking Financial (Deposit Accepting or Holding) Companies
Prudential Norms (Reserve Bank) Directions, 2007; or

(d) Non-Banking Financial (Non- Deposit Accepting or Holding)
Companies Prudential Norms (Reserve Bank) Directions, 2007; ‘

it shall be the obligation of the auditor fo make a report containing the
details of such unfavorable or qualified statements and/or about the
non-compliance, as the case may be, in respect of the company to the

~concemed Regional Office of the Department of Non-Banking
Supervision of the Bank under whose jurisdiction the registered office |
of the company is located as per Second Schedule to the Non-
Banking Financial Companies Acceptance of Public Deposits
(Reserve Bank) Directions, 1998.”

6.6 The Committee noted the submissions of the Respondent in which he had

asserted that in determining the applicabtlity of the PBC criteria, two parameters are

B to be partlcularly measured f nancial asset and gross.income. However, the term

Yilel "-l}asset" has not been defined in the RB! Act or any of its Notifications. The
Atir .f_lnccrme of the Company is qualified as having ansen from application of
| fmanmal assets only based ‘upon the general understandlng of what constltutes

ls '{ .qt;;/nqnmql assets. The 5!;55‘?;t5 as disclosed in the Balance Sheet of the Company as "

' .
[ : 1
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on 31st March 2012 inciude investments in shares whose market valuation as at
31st March 2012 was Rs. 39.89 crores. Since the term "financial asset” had not been
defined, there was no clarity whether in the computation of such assets, it would be

appropriate to determine the valuation based on historical cost or market realizability.

However, since land was valued only at Rs. 5.44 crores as comparedto the .

realizable valuation of the shares held by the company at Rs.39."89""cro‘r‘és-,'":a:r‘j'd‘ _-

further based on the reasoning with respect to land (as explained by the
management to be held for using it for “leasing” in the near future), he considered- it
fit and proper to regard the application of funds of the céjmb'any to be in‘excess of
50% for financial assets. Hence, the Respondent stated that- there was no

requirement for this issue to be included in the Exception Report.

6.7 Thereafter, the Committee noted the contents of reply of the Respondent dated
28.03.2016 addressed by him to the RBI stating that as per audited balance sheet
for the year ended 315t March 2012, the bifurcation of financial assets to total assets

and income from financial assets to gross income were as under:-

S. | Particulars Book value | Market value

No (In lacs) (In lacs)

A Total Assets 927.01 4521.88
Financial Assets 382.55 3977 41
Financial Assets % to Total Assets | 41.27% 87.96%

B Gross Income 63.40 63.40
Income from Financial Assets 63.40 63.40
Income from Financial Assets % to | 100% - | 100%

Gross Income |

The Respondent also stated that the Company informed that it had invested in land
only for short term to earn out of existing business opportunities. However, due to
changed market conditions, its plan did not materialize. Therefore, the Respondent
assumed that the Company has met the principal business criteria as on 318 March

2012 and accordingly, he was of the view that there was no non-compliance.

5

3
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6.8 The Committee observed that the Respondent has asserted that during the
relevant financial year, the land in question was not leased out but the management
has actively considered utilising it for establishment of a solar plant as an alternative.
The auditor draws upon their past experience and interactions with the management
to make decisions and exercise professional judgement; and the Respondent in
instant case relied on their knowledge of management's plans and intentions

regarding the land in question which approach was in alignment with the standards
on auditing.

6.9 The Committee noted that the Respondent had further asserted that although
formal lease deed was not executed; the management had concrete plans in place
to do so considering it as a valuable financial asset; and the Respondent's

professional judgement played a vital role in making this determination.

6.10 The Committee also noted that according to the NBFC PrudentiaI.Norms, a
financial asset is defined as “any asset that represents a contractual right to receive
cash or another financial asset from another entity.” The Committee observed that as
per AS-26, Accounting Standard on Intangible Assets, the definition of financial asset

is stated as under:-
‘A Financial asset is any asset that is:

a) Cash,

b) A contractual right to receive cash or another financial asset from anothér
enterprise;

¢) A contractual right to exchange financial instruments with another enterprise
under conditions that are potentially favourable; or

d) An ownership interest in another enterprise”

Aocordmgly, the Iand which is given for leasing purposes would fall under the said
" deﬂmt:on ' '

6 6 11 The (,ommlttee noted that as per press release dated g AP”' 1999 issued by
s 'RBI to con3|der gross assets and gross income for identification of principal business
_of NBFC in order to identify a particular company as a non- banking financial

| P?ompany tNBFC) both the assets and the tncome pattern will be considered as
‘I
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evidenced .from the last audited balance sheet of the company to decide its principal
business. The Committee also noted from the main objects clause of the
Memorandum of Association of M/s Allegeny Finlease Private Limited which inter-
alia provided for carrying on undertaking the business of leasing, hire purchase, and

to finance lease operations of all kinds.

6.12 The Committee observed that the Respondent had primarily relied on the
representations and the facts which were given to him by the managemeﬁ{'5 at'the
relevant point of time based on which the Respondent used his professional
judgement. The management of the company had indicated that the land which it
had planned to give on lease as financial asset placing assumption on the fact that
any asset that represent a contractual right to receive cash arising out of lease would

be a financial asset.

6.13 The Committee further noted the submission of the Respondent that any
negligence in performance of duty or error of judgement in discharge of duty cannot
be considered as professional misconduct unless ill-motive in such conduct was
established. It was urged that since there was management representation given to
the Respondent, such a conduct of Respondent in the instant case cannot be treated

as a matter of professional misconduct.

6.14 On an overall consideration of the matter, the Committee was of the view that it
is not possible to accept the submission of the Responde‘nt that the intended-hlans of
the management to give the land in question on lease should be treatéd as a
financial asset. This is for the reason that in order to be covered Within the ambit of
“financial asset’, a contractual right to receive cash or another financial asset from
another enterprise should have arisen; whereas in the present case, the company
had not leased out the land in question by way of entering into a formal lease deed
and therefore it can séfely be concluded that no contractual right has accrued on the

part of the company for receipt of rentél income arising out of lease. In other words,

g)o/r the purpose of giving the treatment of financial asset to a leased land, a formal
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lease deed should have been executed which was found lacking in the present case.
because of which the intended plans of the management would not qualify the land
in question as a financial asset. The Committee was also of the view that in order to
identify a particular company as a non-banking financial company (NBFC), both thc!a
assets and the income pattern will be considered as evidenced from the book values
appearing in last audited balance sheet of the company to decide its principal
business; whereas the Respondent had relied upon the market value of the
investment which was not correct. In view of submissionsfreply of the Respondent,
the Committee noted that the Respondent had considered market value of assets|
instead of book value as shown in fast audited balance sheet of the company to
decide its principal business assel/ income criteria, which was in violation of press
release bearing No. 1269 dated 08™ April 1999 issued by the Reserve Bank of India
(as explained in para 6.2 above). However, in view of calculation submitted by the
Respondent himself as above, it was admitted that the Company was nét meeting
Principal Business Criteria as book value of financial assets to total assets wae
41.27% which was less than of 50% of limit as prescribed by Reserve Bank of India.

|
6.15 In view of the foregoing, the Committee noted that in case where the Company
was not meeting the Principal Business Criteria in terms of its assets / income,
pattern, the auditor of that company was required to mention the same ih his audit
report and was also required to submit an exception report to concerned Regional
Office of the Department of Non-Banking Supervision of the Bank. As per the'
calculation submitted by the Respondent himself, the financial ’assets of the.
Company were less than 50% of the total assets of the Company. Hence, thei
Committee was of the corisidered view that the Respondent in the present case was
required to rely upon the figures of the last audited Balance Sheet rather than market
value of the investment. Since the Company was not fulfilling the principal business |

criteria, the Respondent was required to submit exception report in this regard, but

_ he fanled to do so Accordlngly the Committee held the Respondent GUILTY of
professmnal mlsconduct m term (7} of Part | of Second Schedule to the Chartered
A5 -,iountants Act, 1949 |

A N N T |
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7. Conclusion
In view of the findings as stated in above paras, vis-a-vis material on record; .the

Committee gives its findings as under:

Charges Findings Decision of the Committee
{as per PFO) . . .
Para2.1as |Paras 6.2 to 6.15 | Guilty- ltem (7) of Part | of Second Schedule

given above | as given above

L

8. In view of the above observations, considering the oral and written submissi.qns of
the Respondent and documents on record, the Committee held the Res'pondeht
GUILTY of Professional Misconduct falling within the meaning of ltem (7} of Part I of
Second Sbhedule to the Chartered Accountants Act, 1949,
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