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Allegations of the Informant, Smt. Meenakshi Dubey (Manager-Department of Non
Banking Supervision) Reserve Bank of India, Bhopal:

1. The Committee noted that the basic charge against the Respondent was in respect of
the Audited Financial Statement of the Himmat Finlease Pvt. Ltd. (hereinafter referred to
as the “Company”) for the Financial Year 2011-2012 audited by the Respondent. It was
stated that the Company was entitled to co_ntinue such Certificate of Registration in terms
of asset / income pattern as on 315 March, 2011 (Sic 2012) whereas the Company was
not fulfilling the requiremente of having the business as Non-Banking Financial
Companies. Thus, it was alleged that the Respondent had failed to submit Exception
Report to the RBI .The Committee also noted that another charge alleged against the
Respondent was that in the Audited Financial Statement of the Company for the Financial
Year 2011-2012, 20% of the profit was not transferred to the Statutory Reserve Fund as
' per the requirement of 45-IC of the RBI Act 1934.

Proceedings:

2. At the time of hearing on 20" July 2018, the Committee noted that the Respondent
along with his Counsel was present before the Committee. Being the first hearing, the
Respondent was put on oath. On being asked, as to whether the charges may be taken
as read, the Respondent stated that he was aware of the allegations and the charges
might be taken as read. On being asked, as to whether he pleaded guilty, he replied that
he did not plead guilty and would opt to defend his case.

Thereafter, the Counsel for Respondent made his submissions in the matter before the
Committee. The Respondent was examined by the Committee_‘,on the submissions made
by him. Based on the documents available on record and after considering the oral and
written submissions made by the Respondent before it, the Committee asked the
Respondent to submit the following information/documents within 45 days from the date
of the hearing :

a. in the absence of transfer of 20% of profits to Statutory Reserve, why Exception

Report was not filed by the Respondent ,
b.. Any evidence that no adverse actlon was, taken agalnst the company by the RBl.on

;;account of matter being discussed. o Y




e Order of RBI with respect to the COmpany in relation to the year under enquiry

- The Respondent was directed to make his further written submission, if any. Accordingly,
the matter_was part-heard and adjourned.

' ,3 At the t|me of heanng on 23rd October, 2018, the Committee noted that the
Respondent anng “with h|s Counsel was. present before the Commrttee The Commrttee'“ '
noted that there was change in; the constitution of the Commlttee since last hearing in the

| . matter and accordlngly, gave an optlon to the Counsel for the Respondent to either seek

- de- novo or mlght proceed in the case from where it was Ieft earlier. The Counsel for the

' Respondent requested to grant de-novo heanng The Committee accepted the request of
' ‘. the Respondent and accordrngly, heanng in the matter was |n|t|ated afresh. The
;:?::.;;:-__"Commrttee asked the Counsel for the Respondent whether he W|shed the charges to be

““read out or these couId be taken as read. The Counsel stated that he was aware of the
'allegatlons ra|sed agalnst the Respondent and the same mrght be taken as read. On
being asked, as to whether the Respondent pleaded guilty, he replied that the
Resp0ndentdid not plead guilty and opted to defend the case.

Thereafter the Counsel for Respondent 'made his submissions in the matter before the
Commrttee Based on the documents available on record and after consldenng the oral
- and wntten submlssmns made by the Counsel, the Commrttee examined the Respondent.

" The Commlttee directed the Respondent to submit wrthln 15 days of the date of the
heanng ‘ ' '

a) the exceptron report submltted by the Respondent to RBI as referred by the Regulator
in its Ietter dated 12" Oct, 2018 '

T hereaf_ter, the_ hearing inthe matter Was concluded by the Comnmiittee.

| Fi'ndi'hds_ioffth'e Committee:. -

4. The Committee noted that the basic charge against the Respondent was that he had
‘ _;_.stated in: his report thatithe; Company was entltled to contlnue to hoId the__Certlt" icate of
B Reglstratron as NBFC and aIso farled to submrt the Exceptlon Report to RBI desplte the'
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~ fact that the financial assets of the Company were less than 50% of total assets of the
Company and financial income was less than 50% of the total income of the Company,
thereby not fulfilling the requirement of continuing the business as Non-Banking Financial
Companies as laid under section 45 I(a) of the Reserve Bank of India Act, 1934, Further
the Company failed to transfer 20% of the profit to the Statutory Reserve Fund.

5. The Respondent in his Written Statement submitted that preparation of books of
accounts was the responsibility of the Company and the responsibility of the Auditor was
" to express opinion on the same.'With respect to any penal action*initiated against the
Company by the RBI, it was su'bmitte_d that thé RBI being satisfied with documentary
evidences, submissions and éxplanations of the Company, '\all_0wed it to continue to hold
the certificate of Registration unconditionally and did not initiate any penal proceedings
against the Company which implied“that the Company, was not considered to have
defaulted under fhe provisions of RBI Act 1934, | .

6. With respect to first charge, the Committee noted that the certificate dated 10™
December 2012 wherein the Respondent had submitted the details of assets and income
pattern of the Company was based on erroneous interpretation that cash and barnk
balance formed part of the Financial Assets. However, the RBI was apparently not
satisfied with the same, pointed out the non-maintenance of the principal business criteria
-and called explanation from the Company vide Ieﬁer dated 14" January 2013. Thereafter,
in reply to the same, the Respbndent had given a modified (revised) certificate dated 25
January 2013 stating that the Company had maintained financial assets and financial
incomes more than 50% of the total assets and total income respectively on average'
basis. The Committee further noted that th_e RBI"appa”r_‘entIy did not agreé with the same
and preferred to file a complaint against the Respondent with ICAI though it did not
initiate any action against the Company. The Committee in this regard noted that though
_the conclusions arrived at by the Respondent were faulty on account of his int_erpretatibn ‘
that cash and bank balance formed part of the financial assets or average basis could be
adopted but the same was a bohaﬁde error which was not in nature of any gross
- negligence as b

b

ic data was disclosed. Tt




Respondent not guilty of-any professional misconduct w.r.t this charge but also decided to
issue a caution note to the Respondent in respect to the same.

7. As 'regards the second charge that 20% of profit was not transferred to.the Statutory
'Reserve Fund the Committee noted the provisions of Sectlon 45-IC of RBI Act, 1934 in
_ respect statutory reserve fund whlch states as under:

“45—IC Reserve fund -

| ( 1 ) e non-bank/ng fmancral Company shall create a reserve fund and transfer there/n a. |
sum not less than twenty per cent of its net profit every year as d/sclosed in the profit and

; loss,account and before any d/wdend is declared”.

' Further the Commlttee noted that Para 2. 11 of ‘Technical Guide on Audit of Non- Banklng
: F|nanC|a| Companles rssued in 2010 states as folIows

“Eve'ry NBFC is required fo create a Reserve Fund to which at least 20 percent of its net
profits must be transferred before declaration of any dividend. The Reserve Fund can be
used only for the purposes specified by the RBI from time to time. The Central Government
ha_s the power fo exempt, on the recommendation of the RBI, an NBFC from this
'v requirement' provided the sum total of its statutory reserves and share premium account is
not less th_an-‘it’s paid up capital. (emphasis added)”

8. 'It was noted from 'the'Directors Report that the Company had notdeclared any
dividend dunng the d@ﬁé’&%&‘ﬁ’@é’med In the absence of clarity as to whether the phrase
‘before any dlvrgeﬂd ﬁﬁ?\"“(ﬁr?dt refers o the point of t|me when the reserver fund was to be

AT

set. as|de in-the Finafg a:f(ﬁtate‘thepts or defined the condltlon to create reserve fund and
also the fagﬁﬁt,‘&ﬁ*t‘ﬁ’i‘“?& bmhmoﬁ%ﬁ;}i’p)ﬁtaeclared any d|v1dend during the fmanC|al year, it
could not be mandated that. the requirement of transfer to Statutory Reserve Fund was
v appllcable on the~Company Further it was noted that no action was taken by RBI against -
the Company Accordlngly, it was vrewed that the Respondent was under no obligation to
grve an Exceptlon Report. Thus the Commlttee decided that the Respondent was not guilty -

w.rt thrs charge ‘ . , : K




Conclusion :

9. - Thus, in conclusion, in the opinion of the Committee, the Respondent is NOT
GUILTY of Professional Misconduct falling within the meaning of Clauses (6), (7) and (9)
-of part | of Second Schedule to the Chartered Acceuntants Act, 1949 It was fo be further
noted that although the Respondent herein, was held NOT GUILTY an advnsory is belng
|ssued to him to be more alert and careful wh|Ie deallng with the matters |n “his future

assignments.

10. . - The - Committee accordingly Orders for closure of this case against the

Respondent.
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