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Allegations of the Complainant:

1.

The Complainant Department has cited following allegations against the

Respondent :- _ '

a. The Company had passed a special resolution in its EOGM held on
05.03.2007- for shifting its registered office-from NCT of Delhi to Kolkata, West
Bengal. The said resolution was filed with ROC office on 16.01.2009 vide e-
form 23 without obtarnrng confirmation from the Central Government, ‘which

~was in . non- complrance with - the requrrements of Section 17(1) of the
'Companles Act, 1956. - :

b. Compliance Certificate filed by the Company Secretary provided wrong
information in its paragraphs 7, 17 & 26 issued on 19.11.2007 for Financial
Year 2006-07; - | e

c. E-form 20B (Annual Returns) of Financial Years 2010 11 and 2011-12 (W-51),
(W-60) certified by the Respondent states about the Registered Office of the
Company to be situated at Kolkata, whereas its e-form 23 [referred in para 1(a)
above] was still then under consideration of competent authorities for seeking
approval of ROC to shift the registered office. Therefore, the Respondent had
certified e Form 20B knowing it to be false.

Proceedings:

2. At the time of hearing on 26™ July 2018, the Committee noted that the
representatrve of Complainant . department and the Respondent were present in
person to appear before it. The Respondent was put on oath. Thereafter the |
Commrttee asked the Respondent whether he wrshed the charges to be read out or ,‘
these could be taken as read. The Respondent stated before the Committee that he
was aware of the aIIegatrons raised against him and the same may be taken as read.
On being asked, as to whether he pleaded guilty, he replied that he did not plead guilty
and would defend his case. |

‘ 3.~:fiThereafter, theRespondentwas exanﬁhed 'by.:?thei‘,,Committe'efon the submrssrons e

made by him. Based on the documents available on record and after considering the

. A



. [PR-105/2014-DD/163/14/DC/720/12017]
oral and wntten submissions made by the Respondent before it, the Committee

_ consrdered the matter.

4. At the time of last hearing on 30th November 2018, the Committee noted that the
Complainant ‘department’s representa'tive and the Respondent were present to appear
before the: Committee. The Commlttee thereafter informed the Respondent that since
o the composrtlon of the Commrttee had undergone a change, an’ optlon of de-novo
.hearlng in the matter was. avaltable to the Respondent I'he Respondent stated that
s|nce he had submltted h|s oraI as well as written defense when matter was heard last

time,. the case may be proceeded from the stage where it was left. The Committee
- agreed to the same and thereafter consrdenng the documents available on record, the

oraI and wr|tten submlssrons made by the Respondent the Commlttee concluded the
3 'f:.‘hearlng in the matter.

Findinqs of the Committée:

5. On perusal of papers on record, the Committee noted that in respect of first
allegation relating to E-—form-23 the Respondent submitted that against the petitions
filed by the Company under sect|on 17(2) of the Companies Act, 1956 before various
authorltles during Nov-Dec 2007 (W-8 to W-10), a letter dated 05.01.2009 was
recerved from Deputy Reglstrar of Companies, NCT of Delhi & Haryana (W- 12) asking
the. Company, to file e-Form 61 along with petition under Section 17 of the said Actas

- well as e-form 23 within 10 day time :'t- failing which, the original applications filed -
u/s 17(2) would be treated as cIosed It was argued by the Respondent that in the
aforesald captroned letter, nowhere it was mentioned that the said filing of the aIIeged _
—form 23 was subject to pnor approval of the Central Government. He further
submrtted that the Company was left W|th no other option, than to make a hasty‘:_/_
E comphance of the aforesald |nstruct|ons

» 6. The Commrttee noted that the sald E- form dated 16.01.2009 was submitted on

- - 17. 01 2009 The aIIegatlon of the Complalnant Department is that the Respondent had
not. checked the approval k

'r CentraI Government; n'thls regard it |s seen. from the
: submlsslons of the Respondent that as per Ietter dated 05.01 2009 of Dy ROC NCT
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of Delhi and Haryana there was constraint of time of submission of E-form 23 and

nowhere it was mentioned to seek prior approval of the Central Government before
submitting said e-Form. Looking into the facts, the Committee was of considered view
that said E-form was submitted on the instructions Dy. ROC, NCT of Delhi and
Haryana in pursuance of -application for change of address. In other words it was
_belng submltted on the guidance of the Central Government authorrty itself, hence, in
the absence of any cIarlf cation from such authority and given the time restriction, the'
' 'Respondent could take a reasonable view that separate cont" rmatron from Central
. Government was not reqU|red Accordlngly, the Commlttee as regard th|s charge holds
that-the Respondent is not gunty of professronal misconduct falling wrthrn the meamng

of Clause (7 of Part | of the Second Schedule to the Chartered Accountants Act
1949,

- 7. °In respect of next charge related to protrid_ing of wrong information in paragraph 7,
17 & 26 of Compliance Certificate issued on 19.11.2007 for Financial Year 2006-07, it
is noted that as per Director (Discipline) the said certificate was issued by the
Company Secretary (C-15); hence the Respondent could not be held liable for the
same. Accordingly the Committee noted that said charge was not held against the

Respondent in prima-facie opinion itself. So it was not considered at the time of
heanng.' |

8. In respect of last charge relating to E-form-20B, the Respondent submitted that
there was "clerical error and oversight committed while manually feeding the address in
the alleged e-Forms 20B by the trainee(s) and /or assistant(s) of the Company which
did not afteCt any person and/or. publ'ic at Iarge The C'om'r'nittee noted that the annual
: return fi Ied as attachment to said form bore the address of Reglstered Ofrce of the
Company as that of Delhl Off ice. Further, it noted that the Respondent had also
produced other documents/ correspondence with the Complal_nant’s Office on different
dates w_herein the registered office of the Company was that of its Delhi Office. Based
on the facts and évidence, it is viewed by the Committee that it was an unintentional
error and not a gross neghgence Accordingly, the Commrttee holds that the
_not gurlty of professlonal mlsconduct falllng wrthmi’*themeanr
~ Clause (7) of Part | of the Second Schedule to the Chartered Accountants Act 1949
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9. THus |n conclusion in the'.opinion of the Committee, the Respondent is NOT

GUILTY of Professional Misconduct falllng within the meanlng of Clause (7) of Part | of

. the Second Schedule to the Chartered Accountants Act, 1949

10. I'he Commlttee accordmgly passes Order for closure of this case against the

- Respondent

Sdl-.;

" [CA. Naveen N.D. Gupta]
- Presiding Officer

Sd/-

(CA Shyam Lal Agarwal)- .
- .Member . ‘

Date : 11" January, 2019
Place : New Delhi |

¥

: ICAI Bhawm. LR Marg. New De\ht-ﬂOﬂ |

‘Sdl-
[Smt. Anita Kapur]
Member (Govt. Nominee)

Certiﬂed COpy

‘ﬁ\/\&\.\-’-

SHAS HI- MAHAJAN
-Deputy Secretary

Dusclplmary Directorate -
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